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1 Introduction  
 
1.1 INTRODUCTION 
Kuman Di Seberang Lautan Tampak, Gajah di Pelupuk Mata Tak Tampak (being 
able to see a germ even across the sea, but unable to see an elephant even in 
one’s own eye) is an Indonesian proverb which describes someone who is un-
aware of things in his or her own surroundings, yet very much concerned 
about the affairs of others, however small they might be. This maxim is appro-
priate in describing the nescience of the vast majority of Indonesians in regards 
to a dark page in the history of their own country. Despite the distance be-
tween Europe and Indonesia, which is located in Southeast Asia, the horrible 
extermination of Jewish populations in many parts of Europe during World 
War II is widely known to many Indonesians. This, ironically, is not the case 
with the killings of an estimated five hundred thousand or more suspected 
leftists and leftist sympathizers in Indonesia during the six months between 
October 1965 and March 1966.1 Despite being reported as one of the worst 
mass murders of the 20th century, these killings have never become part of the 
formal history of the nation even up to the time of writing this dissertation.2 
To younger generations the massacres were hardly known, at least until the 
screening of The Act of Killing (TAoK), a movie depicting the life of an ex-per-
petrator. After the film's release the killings began to receive unprecedented 
attention from national and international communities.3 
 TAoK is not a typical film where the actors play their roles as written out 
in the script. Anwar Congo, the central figure of the movie played himself and 
was directed to show precisely what he did towards anyone deemed to be a 
member or sympathiser of the Partai Komunis Indonesia (Indonesian Communist 
                                                             
1 Natasha Hamilton-Hart, Hard Interests, Soft Illusions: Southeast Asia and American Power 
(Cornell University Press 2012) 56. 
2 Deirdre Boyle, ‘Trauma, Memory, Documentary: Re-Enactment in Two Films By Rithy 
Panh (Cambodia) and Garin Nugroho (Indonesia)’ in Bhaskar Sarkar and Janet Walker 
(eds), Documentary Testimonies: Global Archives of Suffering (Routledge 2010) 168. 
3 TAoK has won at least 35 awards including many of the world’s most coveted film prizes 
such as Berlinale, European Film Award, Gotham, Puma Impact, Asia Pacific Screen 
Awards and two BAFTA nominations. See Daniel Ziv, ‘Why Indonesian Should Em-
brace “The Act of Killing”’ (The Jakarta Post, 2014) <http://www.thejakartapost. 
com/news/2014/01/15/why-indonesia-should-embrace-the-act-killing.html> accessed 24 
January 2014. 
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Party, PKI) 4 Anwar proudly demonstrated various methods of executing his 
victims ranging from stabbing them with a knife to strangulation with a stiff 
wire.  
 Anwar, who passed away in October 20195, was one of thousands of anti-
communists who took part in the violence and his cruelty, as depicted in TaoK, 
was just a tiny fragment of an immense tragedy that struck Indonesia back in 
the mid-1960’s. Following news of the brutal murder of six top generals and a 
lieutenant in Jakarta and the rumour that the PKI was responsible, many peo-
ple across the country became furious at the party and its members. The PKI 
was accused of having carried out the assassinations as part of a coup; attempt-
ing to change the official state ideology from Pancasila to Communism and 
preparing to eliminate their political adversaries precisely as they did to the 
generals.6 Although affiliation with the PKI was legal at that time, the allega-
tions that the party had killed leading generals and had attempted to take con-
trol of the country fuelled the anger of the masses who then vented their rage 
on anyone who was identified as or perceived to be a member of the PKI.  
 The vast geographical spread coupled with the fact that there few records 
were kept of the killings has made it difficult to ascertain the exact number of 
casualties. Robert Cribb, one of the leading experts on this subject believes that 
the total amount of people killed in the massacre was much larger than in sim-
ilar cases of political oppression targeting the communist parties of Chile and 
Argentina.7 The United States’ Central Intelligence Agency (CIA) and Depart-
ment of State estimated the death toll of the massacre to be between 250,000 to 
500,000 people.8 Meanwhile, Sarwo Edhie Wibowo, the former commander of 
the Resimen Parakomando Angkatan Darat (Army Paracommando Regiment, 
                                                             
4 See ‘Pengakuan Anwar Congo, Algojo Di Masa PKI 1965’ (Tempo, 2012) <http://na-
sional.tempo.co/read/news/2012/10/01/078432914/pengakuan-anwar-congo-algojo-di-
masa-pki-1965> accessed 16 January 2013. 
5 ‘Anti-PKI Death Squad Leader Anwar Congo Dies At 78’ (The Jakarta Post, 2019). 
6 Robert Cribb, ‘Problems in the Historiography of the Killings in Indonesia’ [1990] The 
Indonesian Killings of 1965-1966: Studies from Java and Bali 1, 35–37; Samsudin, Men-
gapa G30S/PKI Gagal? (Yayasan Obor Indonesia 2004) 56. 
7 See Robert Cribb, ‘Unresolved Problems in the Indonesian Killings of 1965-1966’ (2002) 
42 Asian Survey 550, 552. In comparison, the number of people killed in Chile under the 
military regime led by Augusto Pinochet was around 3,000 people, while some 3000 to 
4000 others were tortured by the government. See Hannibal Travis, Genocide, Ethnona-
tionalism, and the United Nations: Exploring The Causes of Mass Killings Since 1945 
(Routledge 2013) 105. Meanwhile, the estimates of people killed by military and security 
forces in Argentina from 1976 to1983 range between 10,000 and 30,000. See Terence 
Roehrig, The Prosecution of Former Military Leaders in Newly Democratic Nations: The Case 
of Greece, Argentina, and South Korea (McFarlan & Company 2002) 4. 
8 See Mark T Berger, The Battle for Asia: From Decolonization to Globalization (RoutledgeCur-
zon 2004) 242.  
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RPKAD) is said to have stated that no less than 3,000,000 people had been 
killed by his troops.9 Until his death in 1989, Sarwo Edhie never changed his 
controversial confession.10  
 The huge number of victims who were killed in this purge might be shock-
ing, yet it is not hard to understand in light of the protection offered by the 
military to the people who participated in the purge.11 Feeling both threatened 
and angry, a significant share of the Indonesian population, particularly those 
from right-wing paramilitary groups, enthusiastically helped to slaughter an-
yone believed to be members, cadres, or sympathizers of the PKI.12 Religious 
sentiment that compounded the image of PKI members as evil and deserving 
of being killed for what they did to the generals was also an explanation for 
why so many people were killed in the extermination.13  
 Apart from the contributing factors that caused so many casualties, the 
brutal killings of so many civilians with the support of state apparatus were 
not the only aspect of the tragedy. Other crimes in the form of torture, rape, 
enforced disappearances, and arbitrary detention also occurred and marked 
the birth of a new regime which called itself the New Order.14  
 At first, the public anger that led to this terrible bloodshed appeared to be 
a spontaneous action against people believed to have betrayed the nation. In 
its development however, the real motive behind the violence seemed to be a 
power struggle between the military and the PKI. While mass persecutions 
                                                             
9 See Christian Gerlach, Extremely Violent Societies: Mass Violence In The Twentieth-Century 
World (Cambridge University Press 2010) 22. 
10 Hendri Isnaeni, ‘Alasan Sarwo Edhie Memimpin Operasi Pembunuhan Massal PKI’ 
(Historia, 2015) <http://historia.id/modern/alasan-sarwo-edhie-memimpin-operasi-pem 
bunuhan-massal-pki> accessed 9 December 2015. 
11 See Tempo, ‘Untuk Tabok PKI, Tentara Pinjam Tangan Rakyat’ (2012) <http://nasional. 
tempo.co/read/news/2012/10/01/078432910/untuk-tabok-pki-tentara-pinjam-tangan-
rakyat> accessed 3 January 2013.  
12 Ben Kiernan, Blood and Soil: A World History of Genocide and Extermination From Sparta to 
Darfur (Yale University Press 2007) 578. 
13 Frank B Tipton, The Rise of Asia: Economics, Society, and Politics in The Contemporary Asia 
(University of Hawaii Press 1998) 326. 
14 See Soe Tjen Marching, ‘Torture, Slur, Sexual Harassment’ [2015] Bhinneka 14. The New 
Order is a term coined by Suharto to label his administration, distinguishing it from the 
Old Order of the Sukarno administration. The phrase ’New Order’ gives a notion of im-
provement, a replacement of old things which have been deprecated. In the context of 
law, governance and many aspects of political life, the term sounds like an alternative 
for a more representative government, an expectation of a better and fresher system of 
administration. See Hiroyoshi Kano, Indonesian Exports, Peasant Agriculture and The World 
Economy, 1850-2000: Economic Structures in Southeast Asian State (NUS Press 2008) 19; Sai-
ful Mujani, ‘Civil Society and Tolerance In Indonesia’ in Azyumardi Azra and Wayne 
Hudson (eds), Islam Beyond Conflict: Indonesian Islam and Western Political Theory (Ashgate 
Publishing Limited 2008) 203. 
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were still occurring throughout the country, angry students demonstrating in 
the streets of Jakarta called for the disbandment of the PKI.15   
 The army under the command of Suharto supported and protected the 
protesters who expressed their dissatisfaction toward President Sukarno.16 
The President eventually issued an executive order called the Surat Perintah 
Sebelas Maret (Presidential Letter of 11 March, Supersemar) on March 11 1966.17  
 For Sukarno, Supersemar was just a temporary delegation of power to Su-
harto in order to have him take all the necessary steps for the smooth function-
ing of the government and for the course of the revolution.18 Through Superse-
mar, he gave Suharto an obligation not only to report on the implementation 
of these powers but also to relinquish his temporal authority once his objec-
tives had been accomplished. Suharto, however, interpreted the letter as a 
transfer of authority which gave him the power to take control of the country.  
 With Supersemar in his hands, Suharto disbanded the PKI through Presi-
dential Decree No.1/3/1966 on the Disbandment of the PKI only one day after 
the issuance of the letter.19 On 5 July 1966, the Majelis Permusyawaratan Rakyat 
Sementara (Provisional People’s Consultative Assembly, MPRS) confirmed the 
dissolution of the PKI by issuing Decree No. XXV/MPRS/1966 on the Disband-
ing of the PKI and the Banning of Communism/ Marxism/Leninism. The MPRS 
Decree not only put an end to the existence of the PKI as a political force but 
also perpetuated the stigmatisation of PKI members as traitors to the nation.20 
                                                             
15 One of the demonstrators Jusuf Wanandi wrote “In early 1966, facing high inflation and 
a failing economy, the Sukarno government had announced hikes in petrol prices. That 
gave our group, KAMMI, the rationale to up the ante. On 19 January 1966, we announced 
the People’s Three Demands (Tiga Tuntutan Rakyat- Tritura); Disband the PKI, reform 
the government cabinet; lower prices. This last tuntutan rakyat had the full support of the 
people who had been suffering from a declining economy with high inflation since the 
early 1960s. Inflation in 1966 reached 660%”. See Jusuf Wanandi, Shades of Grey: A Polit-
ical Memoir of Modern Indonesia, 1965-1998 (Equinox Publishing (Asia) 2012) 57. 
16 Vincent Boudreau, Resisting Dictatorship: Repression and Protest in Southeast Asia (Cam-
bridge University Press 2004) 107; Meredith Leigh Weiss, Protest and Possibilities: Civil 
Societies and Coalitions for Political Change (Stanford University Press 2006) 215. 
17 Bob S Hadiwinata, Politics of NGO in Indonesia: Developing Democracy and Managing a 
Movement (Routledge 2003) 52. 
18 Guy J Pauker, ‘Indonesia: The Year of Transition’ (1967) 7 Asian Survey 138, 138; Adam 
Schwarz, A Nation in Waiting (Westview Press 2008) 26.  
19 Saya Shiraishi, Young Heroes: The Indonesian Family in Politics (1st edn, Cornell Southeast 
Asia Program 1997) 121. The disbandment of the PKI itself was regretted by Sukarno 
who said that he did not mention the disbandment of the party in Supersemar. See RE 
Elson, Suharto: A Political Biography (Cambridge University Press 2001) 138. 
20 In the course of the history of the New Order regime, the decree became an effective 
legal basis to suppress anyone being stigmatized as communist. See Kasiyanto Kasemin, 
Mendamaikan Sejarah: Analisis Wacana Pencabutan TAP MPRS/XXV/1966 (1st edn, LKiS 
2004) 61. In Jakarta, people above 60 years old will receive a lifetime Kartu Tanda 
Penduduk (Identity Card, KTP). This regulation, however, did not apply to those being 
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Supersemar was also used to change the members of the MPRS and to install 
military men into government and bureaucratic positions that had previously 
been occupied by civilians at various levels of society.21  
 The dissolution of the PKI, which had been a major political force behind 
President Sukarno, paved the way for Suharto to move further and showed his 
insubordination against the President. Through Decree No. XXXIII/MPRS/ 
1967 on the Revocation of Government Power from Sukarno, the MPRS,which 
by this point was filled with Suharto’s men, rejected Nawaksara; Sukarno’s re-
sponsibility speech over the kidnappings and assassinations of the six senior 
army generals which was delivered at the Fourth Plenary Session of the 
MPRS.22 President Sukarno was then dismissed from his post by the MPRS 
which then appointed Suharto as acting President.23 The New Order emerged 
as a political entity with military characteristics and took over the command 
long held by Sukarno and his political allies. Suharto was granted full presi-
dency by the MPRS in 1968 and ruled the country until 1998, the year that he 
was forced to step down by the students. 
 The strategic role played by the military in the purge of the communists, 
with Suharto as the supreme commander of the operation, is one explanation 
as to why these killings were never labelled as crimes during the New Order 
administration. Unlike Rwanda, Germany, or Cambodia, none of the planners 
or perpetrators of the violence have ever been brought to justice despite the 
unbearable suffering of the victims and their families. During the New Order 
regime, the mass persecution and killings of the leftists was not a topic that 
would be openly discussed. Tight censorship, a policy that became one of the 
characteristics of the regime, was implemented to prevent people from know-
ing of the crimes or acquiring knowledge from the outside world that might 
challenge the government’s version of events. Expressing a different opinion 
about what happened on 30 September and 1 October 1965 could cause a per-
son serious trouble, negatively impact one’s career, or even provide sufficient 
reason for the state apparatus to criminalise an individual.24  
 Besides being accused of masterminding the assassination of the generals, 
the image of the PKI was also systematically destroyed in the media and in 
                                                             
stigmatized as PKI. See Asvi Warman Adam, ‘Gus Dur, Pahlawan HAM’, Gus Dur, 
Santri Par Excellence: Teladan Sang Guru Bangsa (2nd edn, Penerbit Buku KOMPAS 2010) 
190. 
21 David Jenkins, Suharto and His Generals: Indonesian Military Politics, 1975-1983 (1st edn, 
Equinox Publishing 2010) 264–265.  
22 Victor M Fic, From Majapahit and Sukuh To Megawati Sukarnoputri (Abhinav Publications 
2014) 171.  
23 Ayako Masuhara, The End of Personal Rule in Indonesia (Kyoto University & Trans Pacific 
Press 2015) 8. 
24 Petrik Matanasi, Untung, Cakrabirawa, Dan G30S (Agung Dwi Hartanto ed, Trompet 
2011) 4. See also Saiful Mujani, Muslim Demokrat: Islam, Budaya Demokrasi, Dan Partisipasi 
Politik Di Indonesia Pasca Orde Baru (Gramedia 2007) 182. 
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official statements.25 The New Order regime further disseminated its version 
of the kidnappings and assassinations in Jakarta on 1 October 1965 through 
the issuance of a White Book, while at the same time controlling the minds of 
the people, especially the younger generation, by monopolizing the truth 
through its agents.26 Whilst omitting the anti-communist violence from the for-
mal narrative of history, the regime simultaneously perpetuated the hatred to-
ward anything related to the PKI by depicting it as promoting atheism and 
betraying the state’s ideology Pancasila.27 The notion of ‘the latent danger of 
Communism’ was developed and continuously utilized as an indisputable ba-
sis to justify the dissolution of the PKI which later on became an effective tool 
to repress critics of and opposition to the regime.28 For example, the people 
who rejected the development of Kedungombo Reservoir in Central Java in the 
mid-1980’s had to face intimidation and repression while at the same time be-
ing negatively labelled as ‘PKI remnants’.29 Even up until the time of writing 
this dissertation, public officials and elements of civil society,especially reli-
                                                             
25 Kai Thaler, ‘Foreshadowing Future Slaughter: From The Indonesian Killings 1965-1966 
to the 1974-1999 Genocide in East Timor’ (2012) 7 Genocide Studies And Prevention: An 
International Journal 204, 206. 
26 The title of the White Book is G-30-S: Pembrontakan Partai Komunis Indonesia: Latar 
Belakang, Aksi dan Penumpasannya (The 30th September Movement: The Rebellion of the 
Indonesian Communist Party, Its Background, Action, and Annihilation). The book was 
only distributed among a limited circle of government officials and never released to the 
public. See Karen Brooks, ‘The Rustle of Ghost: Bung Karno in The New Order’ (1995) 
60 Indonesia 61, 62. The persecution of PKI supporters was depicted in a movie entitled 
Penumpasan Sisa-sisa PKI di Blitar Selatan (the Crushing of PKI Remains in South Blitar) 
in which the victims were shown as traitors of the State who deserved to be killed. Mean-
while, the government-funded movie entitled Pengkhianatan Gerakan 30 September/PKI 
(Treachery of 30 September Movement/PKI) frankly describes and shows the PKI as the 
masterminds of the assassinations of the generals. See Intan Paramaditha, ‘Tracing Fric-
tions in The Act of Killing’ (2013) 67 Film Quarterly 44, 44; Katinka van Heeren, Contem-
porary Indonesian Film: Spirits of Reform and Ghost from the Past (KITLV Press 2012) 91. 
Ariel Heryanto explains that the movie “derives from a purportedly historical document 
published in 1968, co-authored by Nugroho Notosusanto and Ismail Saleh. The former 
was then Director of Department of Defence and Security’s Institute of History, the latter 
an Instructor at the Army Staff and Command School.” See Ariel Heryanto, State Terror-
ism and Political Identity in Indonesia (Routledge 2006) 13. 
27 See Ariel Heryanto, ‘Where Communism Never Dies’ (1999) 2 International Journal of 
Cultural Studies 147, 147. See also Mujiburrahman, Feeling Threatened: Muslim-Christian 
Relations in Indonesia’s New Order (Amsterdam University Press 2006) 27. 
28 See Hairus Salim, Kelompok Paramiliter NU (LKiS 2004) 63. 
29 E Katharine Mcgregor, History in Uniform: Military Ideology and The Construction of Indo-
nesia’s Past (NUS Press 2007) 209; Sanjeev Khagram, Dams and Development: Transnational 
Struggles for Water and Power (Cornell University Press 2004) 162. 
Introduction 7 
 ――― 
gious groups, are still frequently propagating the fear of Communism for po-
litical purposes.30 The issue of the revival of communism, for example, came 
up during the presidential campaign in 2014 as an attempt to discredit Joko 
Widodo (one of the two candidates, he was later elected president) by spread-
ing a rumour suggesting he had a PKI background.31 
 With such a negative image and stigma being propagated and passed from 
generation to generation, it is not surprising that the New Order version of the 
history of events had a lasting effect on society.32 Through the People’s Con-
sultative Assembly’s Decree No. I/MPR/2003 on the Review of Materials and 
the Legal Status of the Provisional People’s Consultative Assembly Decrees 
and the People’s Consultative Decrees From the Years 1966 to 2000, the Provi-
sional People’s Consultative Assembly’s Decree No. XXV/MPRS/1966 that out-
lawed Marxism/Leninism and the PKI was confirmed as valid and in force. 
Indeed, when President Abdurrahman Wahid proposed the revocation of the 
Provisional People’s Consultative Assembly’s Decree No. XXV/ MPRS/1966 in 
early 2000, his proposal was protested against and rejected by a range of Mus-
lim and anti-communist groups, even from within the powerful Nahdlatul 
Ulama (NU), of which Wahid had long been the chairperson.33 Many years of 
intensive anti-communist campaigning coupled with the fact that no signifi-
cant correction was made to the formal history after the fall of the regime in 
1998 might explain why the nation remained in a situation of social amnesia 
despite the changes of government in the post-Suharto era.34 
                                                             
30 To commemorate 50 years since the assassination of the generals, religious youth in East 
Java pledged to slaughter anyone who trie to revive communism. See ‘Peringati G30S, 
Banser Blitar Bersumpah Sembelih Komunis Gaya Baru’ (2015) <http://www.merdeka. 
com/peristiwa/peringati-g30s-banser-blitar-bersumpah-sembelih-komunis-gaya-baru. 
html> accessed 18 October 2019. 
31 Rob Allyn, ‘Every Vote Must Be Counted, Every Voice Must Be Heard’ (New Mandala, 
2014).<http://asiapacific.anu.edu.au/newmandala/2014/07/16/every-vote-must-be-
counted-every-voice-must-be-heard/> accessed 30 August 2014. 
32 See Bernd Schaefer, 1965: Indonesia And The World (Gramedia Pustaka Utama 2013) 18. 
33 Mary S Zurbuchen, ‘History, Memory, and the “1965 Incident” in Indonesia’ (2002) 42 
Asian Survey 564, 572. 
34 Gulnara A Bakieva, Social Memory and Contemporaneity (Maura Donohue ed, National 
Academy of the Kyrgyz Republic 2007) 94. Bakieva provides an example on how the 
Chinese emperor Tsin Shihuandi periodically burned books because he was afraid that 
his project of a new social order would be interfered with by dangerous ideas. A similar 
situation also happened in Indonesia even after the end of Suharto. Through Decision 
No. KEP-019/A/JA/03/2007 the Attorney General Office (AGO) banned history books 
which were based on 2004 curriculum. One of the reasons for the banning was that that 
the books made no reference to the PKI being responsible for the attempted coup in Sep-
tember 1965. See Paige Johnson Tan, ‘Teaching and Remembering: The Legacy of 
Soeharto Era Lingers in School History Book’ (2008) <http://people.uncw.edu/tanp/In-
sideIndonesiaTextbooks.html> accessed 15 August 2016. 
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 In contrast to the official version of history, which is silent on the mass 
persecution of the communists, the 2012 movie The Act of Killing has, in Ariel 
Heryanto’s words, “broken the general onscreen silence that has lasted for 
over a quarter of a century”.35 The movie reflects the reality of Indonesian pol-
itics, as it depict show the New Order’s horrible myth about the PKI remained 
in place even long after the fall of the regime. This image causes violent actions 
toward anyone perceived to be a communist to be felt by many as something 
tolerable and even justified.36 The pride expressed by the perpetrators and the 
support shown by the newer generation for what their seniors did in the 1960’s 
give an important example of how the culture of impunity is still going on in 
Indonesia. To a certain extent, TAoK seemed to question the silence of the state 
in dealing with past crimes while depicting the shocking impact of such ne-
glect at the grassroots level when truth and justice are deliberately ignored. 
The denial of human rights as such continues to happen with the negative 
stigma of the PKI as the traitor of the nation dominating the minds of the pub-
lic and leads to the violent actions against victims to be seen as patriotic deeds 
rather than crimes.37  
 Despite the reluctance of post-New Order administrations to seriously in-
vestigate the crimes, attempts to resolve the tragedy through formal channels 
have been carried out.38 In 2012, the National Human Rights Commission 
(NHRC) submitted a full report to the Attorney General Office (AGO) follow-
ing a preliminary investigation carried out by the Commission over the alleged 
human rights abuses during the period referred to by the Commission as ‘the 
1965-1966 events’.39 The investigation itself was carried out after the Commis-
sion received complaints from the victims and their families.40 One of the most 
crucial points of the report is the acknowledgement by the Commission that 
there is adequate initial evidence to believe that crimes against humanity have 
                                                             
35 See Ariel Heryanto, ‘The 1965-1966 Killings’ [2012] The Newsletter 16. 
36 See Asian Human Rights Commission, ‘Indonesia: No Mass Killings Can Ever Be Justi-
fied’ (2012) <http://www.humanrights.asia/news/ahrc-news/AHRC-STM-190-2012> ac-
cessed 17 November 2018.  
37 Gerlach (n 9) 23.  
38 In addition to the issue related to the crimes, legal attempts to restore justice have been 
undertaken by the people, including the judicial review of Law No. 12 of 2003 on General 
Election. The Constitutional Court declared Article 60 g of the General Election Law con-
tradictory to the 1945 Constitution and therefore the Article lost its binding legal force. 
39 For a complete statement, see Komnas HAM, “Statement by Komnas HAM (National 
Commission For Human Rights) On The Result of Investigations into Grave Violations 
of Human Rights During the Events of 1965-1966 (Unofficial Translation)” (2012) 
<http://etan.org/action/SaySorry/Komnas HAM 1965 TAPOL translation.pdf> accessed 
May 15, 2014. The report was submitted together with the report of the Commission’s 
investigation on the case of Penembak Misterius (Mysterious Shooters, Petrus). 
40 See Komisi Nasional Hak Asasi Manusia, Ringkasan Eksekutif Pelanggaran Hak Asasi 
Manusia Berat (Komnasham RI 2014) 3. 
Introduction 9 
 ――― 
taken place from September 1965 until at least 1978. Various types of acts are 
said to have occurred during the events including killings, torture, slavery and 
enforced disappearances. In this regard, state officials under the Komando Pem-
ulihan Keamanan dan Ketertiban (Operational Command for the Restoration of 
Security and Order, Kopkamtib) that served between 1965 and 1967 and be-
tween 1977 and 1978 are mentioned as being responsible for these crimes.41 In 
relation to this acknowledgement, the Commission urges that military officials 
who were involved in the purge be brought to trial.42 Two recommendations 
being proposed by the NHRC at the end of the statement for the follow up of 
the investigation are as follows: 
1. In accordance with the provisions of Article 1 (5) and Article 20 (1) of Law 
No. 26 of 2000 on Human Rights Court, the Attorney General Office is 
requested to follow up this preliminary investigation with further 
investigation. 
2. In accordance with the provisions of Article 47 (1) and (2) of Law No. 26 of 
2000 on Human Rights Court, the result of this investigation may also be 
resolved through non-judicial mechanisms to fulfil the sense of justice of 
the victims and their families.43  
To follow up these recommendations, President Susilo Bambang Yudhoyono 
ordered the AGO to examine the report and to report on the result of this ex-
amination to the President and other relevant parties.44 As a response, the Of-
fice issued letter No. 56/A/JA/08/2012 dated 1 August 2012 concerning the es-
tablishment of a team, consisting of 12 persons, with the main task of examin-
ing the report of the NHRC.45 The establishment of the team and the examina-
tion of the report, however, did not end up with the recommendations of the 
                                                             
41 See ‘Komnas HAM: Kopkamtib Bertanggungjawab Dalam Peristiwa 1965-1966’ (KOM-
PAS, 2012) <http://nasional.kompas.com/read/2012/07/24/09000971/Komnas.HAM. 
Kopkamtib.Bertanggung.Jawab.dalam.Peristiwa.1965-1966> accessed 27 November 
2015. 
42 Margareth A Aritonang, ‘Komnas HAM Declares 1965 Purges A Gross Human Rights 
Violations’ (The Jakarta Post, 2012) <http://www.thejakartapost.com/news/2012/ 07/23/ 
komnas-ham-declares-1965-purge-a-gross-human-rights-violation.html> accessed 13 
August 2012.  
43 Komisi Nasional Hak Asasi Manusia (n 40) 40. 
44 Kejaksaan Republik Indonesia, ‘Perintah Presiden Untuk Jaksa Agung’ (2012). 
45 See ‘Kejagung Bentuk Tim Usut Pelanggaran 1965-1966’ (Viva, 2012) <http://nasional. 
news.viva.co.id/news/read/347834-kejagung-bentuk-tim-usut-dugaan-pelanggaran-
ham-1965> accessed 27 November 2012; ‘Penyelesaian Kasus HAM Ditargetkan Ram-
pung Tahun Ini’ (RMOL, 2012) <http://www.rmol.co/m/ news.php?id= 84638> accessed 
13 March 2013. In 2005, the AGO stated that the investigation of the NHRC had never 
been completed and claimed that the Commission fully understands this issue. The AGO 
also explained that the NHRC was persuading the families of the victims to settle the 
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NHRC being followed up with any further investigation. The AGO argued 
that specific improvements should be made to the report to justify an official 
legal investigation.46   
 Although the Commission has resubmitted the report with improvements, 
the AGO repeatedly refused to carry out an investigation, as recommended by 
the Commission, repeatedly stating incompleteness of the report as the reason 
for its refusal.47 The administration of Susilo Bambang Yudhoyono eventually 
failed to follow up the recommendations.  
 Prolonged delay in the following up of the recommendations has even 
brought the NHRC to conclude that the Indonesian government had neither 
the ability nor the willingness to resolve the humanitarian problem caused by 
the 1965-1966 events.48 The refusal of the AGO to follow up the recommenda-
tion has continued up until the time of Joko Widodo's administration and is 
still maintained at the time of writing this dissertation.49 It seems to be an anti-
climax in the search for justice for the victims of the 1965-1966 events.  
 Undoubtedly, the culture of impunity that remains entrenched, despite the 
passing of the New Order regime, has led to the victims' continued suffering 
even long after the tragedy and after the fall of the repressive regime that de-
prived them of their rights. Some of the survivors even chose not to share their 
experiences with their families and kept their bitter memories of the tragedy 
to themselves. As Diksita Galuh Nirwinastu put it: 
It is found that most of the survivors are reluctant to narrate their stories to their 
children due the trauma they experience and the opacity of the truth. Amba says she 
has kept the memory of Bhisma and 1965 for herself. She does not want Srikandi to be 
affected by her memory, while some other survivors want to eradicate that dark history 
                                                             
case through reconciliatory processes. See Rinaldy Sofwan Fakhrana, ‘Jaksa Agung Se-
but Penyelidikan Komnas HAM Tak Pernah Lengkap’ (CNN Indonesia, 2015). 
46 See Vivanews, ‘Kejagung Tolak Laporan Pelanggaran HAM Berat Komnas’ (2012) 
<http://nasional.news.viva.co.id/news/read/366232-kejagung-tolak-laporan-pelangga- 
ran-ham-berat-komnas> accessed 3 March 2013. 
47 Lembaga Studi dan Advokasi Masyarakat (Elsam), ‘Laporan Situasi Hak Asasi Manusia 
Di Indonesia Tahun 2012: Tahun Peningkatan Kekerasan Dan Pengabaian Hak Asasi 
Manusia’ (2013) 3. 
48 Komisi Nasional Hak Asasi Manusia, ‘Catatan Akhir Tahun 2012: Saatnya Merajut Ko-
hesi Sosial’ (Media Release, 2012) <http://www.komnasham.go.id/informasi/images-port-
folio-6/siaran-pers/149-catatan-akhir-tahun-2012-saatnya-merajut-toleransi-dan-kohesi-
sosial> accessed 3 January 2013. 
49 In November 2019, the newly-appointed Attorney General ST Burhanuddin repeated 
the statement of his predecessor Soeripto by stating that the investigation carried out by 
the NHRC as incomplete. See Budiarti Utami Putri, ‘Jaksa Agung Sebut Berkas Kasus 
HAM Masa Lalu Belum Lengkap’ (Tempo.co, 2019). 
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like Bimo’s mother who never tells him any stories about his father at his house. This 
has made the second generation disconnected and alienated from the history.50 
Indeed, President Joko Widodo affirmed on 16 August 2015 that the govern-
ment was still trying to find the best solution possible for the settlement of past 
human rights abuse and that the establishment of a reconciliation committee 
for past human rights violation was being considered, yet he did not specifi-
cally mention the 1965-1966 events.51 A few weeks later on Hari Kesaktian Pan-
casila (Pancasila Efficacy Day), a yearly ceremony to commemorate the killings 
of the six army generals on 1 October 1965, Widodo even made a statement 
which seemed to dash the hopes of many people by saying that he would not 
ask forgiveness from the victims.52 From a human rights perspective, the lack 
of commitment in addressing the humanitarian problems caused by the events 
can be seen as an indication of the inability and even unwillingness of post-
Suharto administrations to detach themselves from the abusive regime of the 
past.  
 The reluctance of post-Suharto administrations to resolve the 1965-1966 
events as discussed above seriously impacts the country’s movement toward 
democracy and the rule of law. The nation remains in a state of mutual distrust 
and is extremely sensitive about anything associated with communism and the 
PKI, a fear that often generates new conflicts and hostilities. The passing of 
time proved unable to dampen resentment among people and although often 
invisible, the ideological sentiment toward anything associated with the party 
often came to the surface and led to other injustices and violations of rights 
and freedoms. In 2001 for example, the Aliansi Anti Komunis (Anti-communist 
Alliance, AAK) raided bookstores and student residences in order to find and 
                                                             
50 Diksita Galuh Nirwinastu, ‘Cultural Memories of the 1965 Tragedy In Laksmi Pamunt-
jak’s Amba And Leila Chudori’s Pulang’ (Sanata Dharma University 2017). 
51 ‘Pidato Kenegaraan Presiden Republik Indonesia Dalam Rangka HUT Ke-70 Proklamasi 
Kemerdekaan Republik Indonesia Di Depan Sidang Bersama Dewan Perwakilan Daerah 
Republik Indonesia Dan Dewan Perwakilan Rakyat Republik Indonesia’ (2015) 15 13 
<http://www.setneg.go.id/images/stories/kepmen/kontributor/humas/081415_pidato 
_kenegaraan_presiden_dalam_rangka_hut_ri_70.pdf> accessed 27 November 2015. 
52 See ‘Jokowi Tegaskan Tak Akan Minta Maaf Soal G30S’ (CNN Indonesia) <http://www. 
cnnindonesia.com/nasional/20151001103301-20-82042/jokowi-tegaskan-tak-akan-minta-
maaf-soal-g30s/> accessed 25 August 2015. Widodo’s statement was in line with the 
stance of the Defense Minister Ryamizard Ryacuddu who firmly rejected the idea to ask 
forgiveness to the victims by calling such a proposal unacceptable due to the murder of 
the army officers as well as the rebellion that are said to be carried out by the PKI. See 
‘Ryamizard Tak Senang Jokowi Minta Maaf Soal PKI, Ini Sebabnya’ (Tempo, 2015) 
<http://nasional.tempo.co/read/news/2015/08/20/078693495/ryamizard-tak-senang-
jokowi-minta-maaf-soal-pki-ini-sebabnya> accessed 1 September 2015. 
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burn books considered to contain communist teachings.53 Public screenings of 
TAoK in several campuses had to be stopped or faced cancellation by local 
authorities or religious organizations possessed by the phobia of the PKI and 
the propaganda depicting the latent danger of communism.54 A national gath-
ering of the victims of the 1965-1966 events, which was planned to be held in 
August 2015, also ended up being cancelled due to intimidation by a radical-
religious organization named Front Pembela Islam (The Islamic Defenders 
Front, FPI).55 All of the horizontal conflicts being described above provide a 
strong basis for the argument that the 1965-1966 events are not a tragedy that 
has passed, but are still a serious problem that continues to be a thorn in the 
flesh of the nation. The root of this problems’ continued existence lies, accord-
ing to this author, nowhere but in the lack of seriousness and willingness of 
the state to resolve the case.  
 Needless to say, what has been discussed above is a situation which is con-
trary to the principles of justice and humanity. It is an obligation of the gov-
ernment to protect the human rights of everyone under its jurisdiction includ-
ing victims of past human rights abuses.56 As stated in Article 8 of the Universal 
Declaration of Human Rights, “Everyone has the right to an effective remedy by 
competent national tribunals for acts violating the fundamental rights granted 
him by constitution or by law.” Even if post-New Order administrations 
claimed that they were not complicit in the crimes, such reasoning is not an 
excuse to escape the responsibility to undertake the necessary steps to settle 
                                                             
53 See ‘Asvi Warman Adam: Pembakaran Buku Kiri, Seperti Tindakan Komunis’ (2001) 
<http://news.liputan6.com/read/12668/asvi-warman-pembakaran-buku-kiri-seperti-tin-
dakan-komunis>. Similar repression was experienced by Lentera, a student magazine of 
Satyawacana University Salatiga. The University banned the magazine on the ground 
that the publication contains dangerous material. See BBC Indonesia, ‘Komnas HAM 
Turunkan Tim Selidiki Majalah Lentera’ (2015) <http://www.bbc.com/indonesia/ 
berita_indonesia/ 2015/10/151022_indonesia_majalahlentera> accessed 19 November 
2015. 
54 See Dody Wisnu Pribadi, ‘Polisi Datangi Panitia Pemutaran Film “The Act of Killing”’ 
(2013) <http://regional.kompas.com/read/2013/02/04/20274425/Polisi.Datangi.Panitia. 
Pemutaran.Film.The.Act.of.Killing> accessed 17 September 2018. In 2014, a sequel of The 
Act of Killing entitled the Look of the Silence was released. The movie won various prestig-
ious awards from various film festivals such as Busan International Film Festival, Venice 
International Film Festival and Denver Film Festival. Like TAoK, public screenings of The 
Look of Silence, which is a documentary about survivors of the mass violence, also faced 
many intimidations. 
55 CNN Indonesia, ‘Dapat Ancaman FPI, Temu Korban 65 Dibatalkan’ (2015) <http://www. 
cnnindonesia.com/nasional/20150806155400-20-70499/dapat-ancaman-fpi-temu-nasio-
sional-korban-65-dibatalkan/> accessed 1 December 2015. 
56 Gregory Gisvold, ‘A Truth Commission For Bosnia and Herzegovina? Anticipating the 
Debate’ in Gregory Gisvold and O’FlahertyMichael (eds), Post-War Protection of Human 
Rights in Bosnia Herzegovina (Martinus Nijhoff Publishers 1998) 260. 
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any violations of human rights committed by the past regimes and to give jus-
tice to the victims. The commitment and seriousness to resolve past gross vio-
lations of human rights would even be a marker that distinguishes a new re-
gime from the regime it replaced. 
 Bearing in mind that Indonesia is still far from fulfilling its obligation, the 
political approach to push the Indonesian government to adhere to its obliga-
tion to resolve the case has become a sensible option. To that end, various 
forms of activism to achieve the aforementioned goal have actually been car-
ried out. In 2016, Komisi untuk Orang Hilang dan Korban Tindak Kekerasan (The 
Commission for Disappeared Person and Victims of Violence, KONTRAS) 
urged the government not only to take reconciliatory measures but also legal 
steps to settle the case of the 1965-1966 events.57 In 2019, a foundation named 
Yayasan Penelitian Korban Pembunuhan (Murder Victims Research Foundation, 
YPKP) 1965/1966 reported to the NHRC 346 mass graves spread throughout 
various parts of Indonesia.58 This report was not the first effort of the institu-
tion to push the state to reveal these crimes. In 2016, the foundation came to 
the office of the Coordinating Political, Legal and Security Affairs Minister 
Luhut Binsar Pandjaitan to report their findings on 122 mass graves across Java 
and Sumatra.59 A year later in 2017, the YPKP told the reporters that it had 
pinpointed suspected mass graves in Central Java allegedly containing 5000 
bodies and asked the NHRC to carry out an investigation.60  
 Meanwhile, a series of examinations held by the International People’s Tri-
bunal (IPT) 1965 in The Hague from 10 to 13 November 2015 was probably the 
most monumental example of this approach. The IPT was established by ele-
ments of civil society with six aims namely: 
1. To gain recognition from the international community that crimes against 
humanity were committed by the State in the period of 1965 and thereafter, 
possibly in the form of a UN resolution. 
2. To contribute to the restitution and restoration of victims and survivors 
and their families, for the crimes they experienced in 1965 and thereafter. 
3. To complete evidence of human rights abuses in Indonesia in 1965 and 
                                                             
57 See Andylala Waluyo, ‘Lembaga HAM Desak Pemerintah Tuntaskan Kasus 1965-1966’ 
(Voice of America, 2016). KONTRAS along with other civil society groups have since 1998 
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58 See Andita Rahma, ‘YPKP 65 Laporkan 346 Kuburan Masal Ke Komnas HAM’ (Tempo.co, 
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thereafter, in accordance with national and international standards. 
4. To contribute to the creation of a political climate in Indonesia where 
human rights are recognised and respected, in particular to encourage the 
implementation of the recommendation in the report of the National 
Human Rights Commission.  
5. To help prevent the recurrence of crimes against humanity, such as those 
that happened in 1965 and thereafter, and help end immunity for the 
perpetrators of the violence. 
6. To encourage serious and ongoing international attention for the crimes 
against humanity that were committed by the Indonesian State in 1965 and 
beyond, as well as eventually gain support for a process to bring perp-
etrators to justice. For example, by inviting the UN special rapporteur for 
human rights violations to Indonesia to investigate these crimes.61 
Although the tribunal was not a real court, as its decisions had no legal conse-
quences, it nevertheless succeeded in drawing the attention of the global com-
munity to the mass persecution that occurred in Indonesia and the stance of 
the Indonesian government towards these events.62  
 Political pressure through diplomatic means was also strategically uti-
lized, exemplified by the speech of the US Senator Tom Udal on 10 December 
2014. Udal openly condemned the mass violence and emphasized that disclos-
ing the 1965-1966 events is an important step for Indonesia if the country wants 
to be a leader at both a global and a regional level.63 The senator expressed the 
same sentiment as the NHRC by emphasizing the need to establish a Truth 
and Reconciliation Commission to investigate the surviving senior military of-
ficials responsible for the crimes of that period.64  
                                                             
61 See ‘International People’s Tribunal 1965’. 
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 The political approaches described above might still fail to convince the 
Indonesian government to carry out its obligation, yet this does not necessarily 
mean that they do not make any contribution toward the settlement of the 
events. In Indonesia, a government-sponsored event entitled “National Sym-
posium: Dissecting the 1965 Tragedy, Historical Approach”, was held in Ja-
karta on 18 and 19 April 2016 to discuss the 1965-1966 events and was expected 
to find a solution for the problem.65 The symposium was attended by repre-
sentatives of the victims, experts, as well as the military, and it was recom-
mended that the government settle the events of 1965-1966, either through rec-
onciliation or through law enforcement processes.66 At the time of writing this 
dissertation, however, none of the recommendations above had been followed 
up by the government. 
 Apart from the effectiveness of these political efforts, an in-depth exami-
nation of the suggested follow-ups of the preliminary investigation of the 1965-
1966 events, as recommended by the NHRC in its report, is not only relevant 
but also important to be undertaken. The information obtained from the inves-
tigation would be needed once the Indonesian government, regardless of 
whether it is due to all of the measures described above or because of other 
reasons, considered implementing the recommendations made by the NHRC 
to put an end to this humanitarian problem. Regarding this, the examination 
should aim to provide comprehensive information on the strengths and the 
weaknesses of the suggested follow-ups so that the best approach for the set-
tlement of the events might be decided upon. The findings of the investigation 
would be useful, not only for the settlement of the 1965-1966 events but also as 
a reference for the settlement of other past human rights violations in other 
parts of the world.67 
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1.2 POSITION OF THIS RESEARCH 
Much has been written in national and international academic fields during 
the past fifty years about the various crimes that took place following the as-
sassination of the six army generals on 1 October 1965, such as mass killings, 
arbitrary detention, and enforced disappearances. Nevertheless, there are no 
studies that examine these crimes thoroughly from a legal perspective, partic-
ularly in relation to the prospect of resolving the crimes under existing national 
and international laws. Various research projects on the 1965-1966 events have 
aimed to answer the ‘why’ and ‘how’ questions, such as how the persecutions 
happened, how the violence spread, and what the impact of the events on In-
donesian politics and the political configuration of the country afterwards has 
been.  
 Indeed, there is legal research related to the 1965-1966 events conducted 
by Andrey Sujatmoko entitled Pemulihan Korban Pelanggaran Berat HAM 
Menurut Prinsip Tanggung Jawab Negara (The Restoration of Victims of Gross 
Violations of Human Rights Under the Principle of State Responsibility).68 As 
the title implies, the research focuses its attention on the obligations of the In-
donesian government to the victims of the 1965-1966 events under the princi-
ples recognized in human rights law and not on the feasible legal steps that 
might be taken to resolve the events. Admittedly, this research, which tries to 
find a breakthrough towards the fulfilment of rights for the victims of the 1965-
1966 events, is a great contribution to the achievement of justice. As stated ear-
lier, the settlement of the events, up to the writing of this dissertation, is still 
uncertain, with the victims continuing to suffer, a situation which causes an-
other human rights violation and needs to be addressed. Despite providing 
answers to crucial questions related to the rights of the victims of past human 
rights violations, the questions related to the settlement of the events from a 
legal perspective remain unanswered.  
 Meanwhile, Sri Lestari Wahyuningroem in her article entitled “Seducing 
for Truth and Justice: Civil Society Initiatives for the 1965 Mass Violence in 
Indonesia”69 examines the efforts carried out by the civil society groups, espe-
cially non-governmental organizations to push the state to settle the case. 
Wahyuningroem clearly describes the states’ sporadic responses to some of the 
calls and found that those responses were in fact not sustained.70 Wahyun-
ingroem concludes that any programs or policy reform suggested by the 
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groups were in fact not adequately implemented by the government. Alt-
hough the research is an invaluable contribution to the study of the 1965-1966 
tragedy in its portrayal of the dynamic relationship between society and the 
state in dealing with the events, the scope of the research does not extend to 
answering questions regarding the legal steps that can be taken by the state to 
resolve the issues. 
 The lack of academic investigation into the issues surrounding the pro-
spect of settling the 1965-1966 events from a legal point of view has serious 
consequences. One of the most obvious consequences is that the legal prescrip-
tion needed for the settlement of the case has not been fulfilled by legal science, 
which might have become one of the contributing factors in the failure to settle 
the case. Another factor is that the events were perceived by the public more 
as political events which have passed and not as internationally wrongful acts 
which raise legal obligations for the state to settle. 
 A quite recent publication entitled Kekerasan Budaya Paska 1965 (Post-1965 
Cultural Violence) written by Herlambang Wijaya in 2014 is an example of re-
cent works that represent the problems related to the imbalance in the research 
related to the 1965-1966 events.71 The aforementioned research successfully ex-
plains how cultural products in the form of film and literature were generated 
and utilized by the New Order regime and its agents to legitimise the violence 
carried out against the PKI and communism. One of the highlights of the book 
is the explanation of the role of artists from the universal humanism camp in 
the violence. As stated by Jim Read, the strength of this book lies in how the 
writer explains the violence in 1965 through his analysis of films and literary 
works.72 Undoubtedly, Wijaya’s research is an important contribution to the 
understanding of the culture of impunity that persists in Indonesian politics in 
relation to the 1965-1966 events. Still, as suggested in its title, the research aims 
to show the cultural factors that contribute to the persistence of impunity. It is 
obviously not a research project from which a comprehensive legal assessment 
can be made in regard to the prospect of resolving the humanitarian problems 
caused by the 1965-1966 events.  
 Another publication entitled Pretext for a Mass Murder written by John 
Roosa in 2006 is also an important scientific work related to the 1965-1966 
events. The book provides a very detailed explanation on how the rumour sur-
rounding the killings of the six army generals was effectively used to justify 
the anti-communist persecutions of people associated with communism or 
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perceived to be members of the PKI.73 Throughout his book, Roosa challenges 
the formal narratives that advocate against the PKI as the main suspect behind 
the murders of six army officers as well as the attempted coup on 30 September 
and 1 October 1965. Instead, he argues that the assassinations were actually 
the culmination of internal rivalries among certain factions within the army 
with the involvement of some elements of the PKI.74 Like the study conducted 
by Herlambang, Roosa’s book enriches the literature on the events previously 
carried out by other scholars such as Cribb, Robinson, and Sulistyo.75 How-
ever, despite providing new information about one of the worst crimes that 
occurred during the 1965-1966 events and proving very useful in improving 
present-day understanding of the cause of the violence, the book does not say 
anything about the settlement of the events.  
 In addition to the lack of research on the issue from a legal perspective, 
studies related to the political turmoil of 1965 are typically focused on the 
bloody incidents in Jakarta and on the political struggles that preceded it ra-
ther than on the serious human rights violations that happened afterwards.76 
The well-known work of Ruth McVey and Benedict Anderson entitled A Pre-
liminary Analysis on the October 1, 1965 Coup in Indonesia for example has 
touched on the issue of mass murder which is probably the most well-known 
violent action that occurred during the events.77 However, since the research 
was prepared primarily to provide an explanation of what happened in Jakarta 
on 30 September and 1 October 1965, the mass killings as well as a series of 
humanitarian tragedies that subsequently followed and caused so many casu-
alties were obviously outside the focus of their attention. Nevertheless, it 
should be admitted that even though one would not get any explanation about 
the human rights violations that followed the killings of the generals from a 
legal point of view, let alone the assessment over the settlement that might be 
carried out, those works are important, especially in providing an alternative 
view of the 1965-1966 events.  
 The fact that the events on 30 September and 1 October 1965 as well as the 
human rights violations that followed have always been intriguing to many 
social and political scientists is actually not really surprising. The year 1965 has 
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been widely regarded as a major turning point in the history of modern Indo-
nesia, as it shaped and affected so many aspects of political life of the country 
ever since.78 As stated by Jeffry Winter: 
The year 1965 is a very important year in the history of Indonesia. That was a year 
when violence befell a million innocent people. It was also a year that a military dictator 
took over power of the government. Before 1965, Indonesia made the western world 
restless because it was financially independent from western investment and loans and 
because a figure like Sukarno did not give way to the West. Therefore, he became a 
target of the CIA. After 1965, Indonesia abruptly opened to the West and the globali-
zation movement. The changing of orientation opened Indonesia to both opportunity 
and risk.79 
The significant changes in the Indonesian political landscape since the year 
1965 as described in the above quote seems to confirm the notion that one 
should attempt to comprehend what happened in 1965 in order to get a com-
plete and thorough understanding of the Indonesian political landscape of to-
day. The political tragedy that happened in that year has made 1965 a subject 
that cannot be ignored by anyone who wants to gain a comprehensive under-
standing of contemporary Indonesian politics. All of the explanations above 
help to provide an understanding of why so many studies related to the 1965-
1966 events have been so overwhelmingly focused on political and social as-
pects, while the legal issues related to the settlement of the events are receiving 
less attention than they deserves. This has led to various legal problems and 
issues arising from the events to remain unexplained or being left unanswered. 
The uncertainty related to the nature of the crimes that occurred during the 
events for example, is one of the problems that prevails, due to the lack of legal 
assessment on the characteristics of these crimes. In practice, many would 
simply use popular terms such as ‘the 1965 tragedy’ to refer to the crimes while 
others will use a more legal yet specific term, such as ‘genocide’, even without 
any authoritative source to support the usage of that term.80 The killings that 
happened during the events are often referred to as genocide which is argua-
bly an oversimplification. The variety of terms being used is of course confus-
ing, since each term would have different legal implications.  
 It is in the conjunction between the practical need to end the problem of 
impunity and the demand for a contribution from the legal sciences in regards 
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to the 1965-1966 events that the examination of the available framework to re-
solve the events to be carried out by this dissertation found its urgency and 
relevance. This dissertation aims to fill the gap in the literature of 1965-1966 
events by scrutinizing the proposed strategies for the settlement of the case 
from a legal perspective. It is expected that the findings of the research will 
contribute to both the practical need to resolve the events as well as the settle-
ment of other human rights violations in countries that have witnessed similar 
events.  
1.3 RESEARCH QUESTIONS AND DESIGN OF THIS DISSERTATION 
Three questions are to be answered by this dissertation. First, it will find out 
the obligations that bind Indonesia to investigate and prosecute under current 
domestic and international law if crimes against humanity, as happened in the 
1965-1966 events, were to reoccur under the territorial jurisdiction of Indone-
sia. So, the main question here is: 
What is the most adequate and effective legal mechanism to deal with the perpetrators 
of crimes against humanity, if the 1965-1966 events can be qualified as such, or if such 
crimes were to reoccur, considering relevant obligations under international human 
rights law and within the limits of national Indonesian law?  
Once the question regarding the obligation of the Indonesian government 
were crimes such as those that happened in 1965-1966 to reoccur has been an-
swered, the dissertation will examine the possibility of resolving the 1965-1966 
events through a court mechanism. To this end the dissertation will address 
the following question: 
Does the current international and national legal system allow for investigation and 
prosecution towards the 1965-1966 events as recommended by the NHRC in its re-
port? 
This second question is based on the recommendation of the NHRC in which 
the Commission suggested the AGO to follow-up the preliminary investiga-
tion with another investigation, a crucial step in criminal procedure law that 
might lead to a criminal prosecution. This second question will address 
whether or not the existing laws in Indonesia provide a mechanism to bring 
the perpetrators of the 1965-1966 events to justice.  




Can the mechanism of a truth and reconciliation commission (TRC) as recommended 
by the NHRC be applied for the settlement of the 1965-1966 events? 
In order to answer this last question, this dissertation will examine the existing 
legislation and figure out whether the current national laws allow for the es-
tablishment of a Truth and Reconciliation Commission. If so, it will strive to 
resolve whether the institution would have the authority to settle the 1965-
1966 events as implicitly stated by the NHRC and to see whether the institution 
already exists to carry out its duty. The findings of this section will provide a 
comprehensive assessment of whether or not the 1965-1966 events can be set-
tled through an alternative mechanism of a Truth and Reconciliation Commis-
sion.  
 This dissertation will address four points. First, the humanitarian tragedy 
caused by the political turmoil in 1965 will not only be understood merely in 
popular terms such as ‘the 1965 tragedy’, but also as a legal phenomenon with 
an exact legal status as a certain type of crime in the field of international crim-
inal law. Second, the findings of this inquiry will provide a clear portrayal of 
whether or not the Indonesian legal system has sufficient protection for the 
people within its jurisdiction were a humanitarian tragedy like the 1965-1966 
events ever to happen again. Third, it will examine the capacity of Indonesia to 
execute its obligations in relation to the crimes, including the resolution of hu-
man rights violations committed by past regimes. Finally, this dissertation will 
investigate Indonesia's capacity to deal with past violations of human rights , 
which is very valuable for constructing suggestions for the operational settle-
ment of the case. In this context, the result of this research would be very useful 
not only for legal science itself but more importantly as a contribution to law 
enforcement's efforts and the making of recommendations for improvement 
given the fact that both the obligation of State and the rights of the victims of 
the 1965-1966 events have not been fulfilled.  
1.4 LIMITS OF THE STUDY 
At least two boundaries must be emphasized in relation to the scope of this 
dissertation. Firstly, the 1965-1966 events which are the central issue of this 
dissertation were humanitarian tragedies that occurred as the result of political 
contestation in Indonesia that reached its peak with the murder of the six army 
generals and a lieutenant in Jakarta on 1 October 1965. In relation to the afore-
mentioned causalities, the ordinate of the PKI in Indonesian politics during the 
1960’s as well as the political tensions prior to the assassination of the generals 
will be elaborated on in this dissertation. However, despite the significance of 
the assassinations in Jakarta during the anti-communist purge of the 1965-1966 
events, it is beyond the purpose of this research to offer new speculation about 
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who were the masterminds behind the murders, despite the fact that the kill-
ings of the generals became the catalyst for the anti-communist persecutions. 
This limitation needs to be emphasized considering that such an expectation 
may arise. This issue is still controversial in the study of Indonesian politics up 
to the present day and none of the existing speculation can claim to be the 
definitive explanation of the events.  
 Secondly, the research will examine the possibility of whether settling the 
1965-1966 events that can be achieved by the State within the scope of Indone-
sian law. In this respect, problems and questions are largely based on the rec-
ommendations proposed by the NHRC to the Attorney General Office in its 
report concerning the findings of the Commission in its preliminary investiga-
tion on the 1965-1966 events. Hence, it is not the purpose of this dissertation to 
carry out an examination of settlements initiated by non-state actors such as 
reconciliation among people or through international intervention. The pro-
spect of resolving the case through international fora will not be discussed ei-
ther.  
1.5 RESEARCH METHOD, SOURCE AND STRUCTURE 
1.5.1  Methods 
This dissertation aims to provide a comprehensive assessment of the capacity 
of Indonesia to deal with crimes against humanity as well as of the prospect of 
implementing the recommendation of the NHRC to settle the 1965-1966 events 
from a legal perspective. In order to achieve these objectives, this dissertation 
begins with a brief description of the mass murder of people perceived to be 
members of the PKI as the most recognized feature of the events and the latest 
development related to the settlement of the case. From there, the legal issues 
related to the capacity of Indonesia to deal with the crimes are discussed, pre-
ceded by the question of what the country’s capacities are if crimes like those 
committed during the 1965-1966 events were ever to happen again. Answers 
to the problems as formulated in the research questions will be found by ana-
lysing the proposed legal issues using relevant norms and legislation. The out-
come of this dissertation is a comprehensive assessment regarding the capacity 
of Indonesia to deal with crimes such as as those that happened in the 1965-
1966 events and of the prospect of implementing the recommendation of the 
NHRC to settle the case. 
1.5.2  Source 
The primary base of this dissertation is classical legal desk research. To that 
end, it makes use of primary and secondary legal authorities. Primary legal 
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materials encompass all of the statutes and court decisions that are relevant to 
the subject.81 Primary legal materials being used in this dissertation are all legal 
instruments from the 1945 Constitution to various forms of legislation accord-
ing to the hierarchy of laws as elaborated upon in Chapter 2. International legal 
instruments in the form of treaties and conventions as well as decisions of in-
ternational organizations are also used. Secondary materials encompass vari-
ous sources of information that support the understanding of the primary ma-
terials and help to explain, analyse, or criticize different aspects of law.82 Jour-
nal articles and official declarations are examples of this type of material. Ter-
tiary materials such as newspaper articles are also used to shed light on the 
issues being discussed. Problems of the research are analysed using both a stat-
ute approach and a conceptual approach.  
 The capacity of Indonesia to deal with crimes similar to those of 1965-1966 
and the prospect of implementing the recommendation of the NHRC will be 
discussed and analysed from a legal perspective. The consequence of this 
methodological choice is that this research does not involve empirical investi-
gation in order to find out or identify the crimes that occurred in the events. 
Various violent actions that took place in the mass persecution as well as the 
historical background of the events will be discussed based on secondary 
sources such as reports from relevant organizations, books, and scholarly jour-
nals. Also various types of crimes that occurred during the events, for example 
those explained in Chapter 3, will be described based on the executive sum-
mary of the report submitted by the NHRC to the AGO.  
1.5.3  Structure 
Given the strong connection between the assassinations of the generals in Ja-
karta and the mass persecution that followed, the causal relationship between 
the two aforementioned events will be one of the subjects that will be ex-
plained in this dissertation. The explanation, which will be offered in Chapter 
2, will help the reader to understand how the violence which involved so many 
people could happen and why the PKI members and sympathizers became the 
target of the operation. The portrayal of the violence will provide insights into 
the nature of the events in order to improve the understanding of the identifi-
cation of the crimes by the NHRC discussed in Chapter 3. In order to achieve 
this aim, Chapter 2 will also provide a historical background to the PKI as well 
as to the antagonism between this party and the military in the mid-1960’s. 
 Chapter 3 will elaborate on the report of the NHRC on the preliminary 
investigation of the 1965-1966 events. Pursuant to Article 18 of Law No. 26 of 
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2000 on Human Rights Court (HRC Law), the NHRC is an institution which 
has the authority to conduct preliminary investigations of cases of gross viola-
tions of human rights. The report of the Commission will be submitted to the 
Attorney General Office if the Commission believes that gross violations of 
human rights have taken place.83 This chapter will highlight the findings of the 
Commission over the alleged gross human rights violations in various regions 
of Indonesia with an aim to provide the reader with more detailed information 
about the type of crimes that took place during the events. Various crimes that 
happened throughout Indonesia will be presented and the conclusion made 
by the NHRC regarding the characterization of the systematic persecutions of 
the 1965-1966 events as crimes against humanity will be considered. The dis-
cussion concerning the legal status of the crimes as defined by the NHRC is 
important considering that a proper legal prescription to solve a legal case can 
only be formulated if the legal characteristics of the case have been defined. 
The elaboration of the report of the NHRC will enable the reader to see in detail 
the scope of the crimes caused by the political struggle discussed in Chapter 2.  
 It should be noted, however, that the information regarding various 
crimes that occurred in the events to be described in Chapter 3 is taken from 
the executive summary and not from the full version of the report of the 
NHRC. The latter, up to the writing of this dissertation, is not accessible to the 
public because the NHRC is bound to Article 16 (1) b of Peraturan Komisi Na-
sional Hak Asasi Manusia (the Regulation of The National Human Rights Com-
mission) No. 001C/Per.Komnas HAMII/2014 on Public Information Service in 
the National Human Rights Commission. The Article states that information 
regarding cases that are still being handled by the Commission in the field of 
mediation and investigation are exempt from providing information that can 
be publicized. What is publicly accessible is an executive summary of the re-
port entitled Ringkasan Eksekutif Laporan Penyelidikan Pelanggaran HAM Berat 
(Executive Summary of the Report of Investigation of Gross Violations of Hu-
man Rights).84 However concise and incomplete it might be, the executive 
summary is still a very important document for comprehending the 1965-1966 
events considering that it is also an official publication of the NHRC. 
 Despite providing very useful information on the types of crimes that oc-
curred during the events, this summary, which was published in 2014, is only 
an extract from the full version of the report and it is therefore difficult to ob-
tain a more complete understanding of the investigation as actually written in 
the NHRC’s full report. The summary incorporates a significant amount of in-
formation that is summarized from the original report. Although this has 
made it quicker to understand various subjects conveyed in the report, it has 
also made it difficult to understand the reason behind many of these state-
ments. Moreover, the summary contains conclusions based on arguments and 
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information which cannot be considered by the reader since it is not included 
in the summary. The executive summary, for example, points out the high 
structure of Pangkopkamtib that can be held responsible as policy maker based 
on the findings of evidence in the form of letters No. 142 and 01 as well as 
“...other decision letters issued by Pangkopkamtib that can be seen in Chapter 
III page 206 to 215 of this report”.85 However, the chapter and pages referred 
to are not part of the summary. The various issues mentioned above have cre-
ated the situation that the conclusions drawn by the NHRC have to be accepted 
without the possibility of carrying out a thorough examination or critical anal-
ysis of the report.  
 The theoretical discussions, which will be the backbone of the analysis, 
will be elaborated upon in Chapter 4. This chapter details basic conceptions of 
the rule of law, human rights, and fundamental freedoms as well as the devel-
opments of international criminal law. This chapter will extensively discuss 
theoretical insights on crimes against humanity as well as court and non-court 
responses to the crimes. Subsequently, the main questions of this dissertation 
will be addressed, each in a separate chapter. Chapter 5 will discuss the obli-
gation of Indonesia in the case of crimes like those that happened in 1965-1966 
happening again. Chapter 6 will discuss the prospects of investigating and 
prosecuting as well as adjudicating the crimes through a human right court. 
Chapter 7 will discuss the prospect of resolving the case through a Truth and 
Reconciliation Commission. A normative as well as a conceptual approach will 
be used in analysing the issues that are to be answered in these three chapters. 
Chapter 8 is the last chapter of this dissertation and will summarize the find-
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2 Indonesia, the Partai Komunis (PKI) and 
the September 30th Movement 
2.1 INTRODUCTION 
This chapter aims to provide basic information about Indonesia, the Partai 
Komunis Indonesia (PKI) and the Gerakan 30 September (September 30th Move-
ment, G30S) which led to the anti-communist purge, the very first violent acts 
from a series of human rights violations under the umbrella term of the 1965-
1966 events. Section 2.2 will briefly discuss the historical development of In-
donesia as a nation-state and continue with an introduction to the legal and 
political system of the country. Section 2.3 will provide the history of the PKI 
and its ordinate in Indonesian politics up to the 1960’s including the propa-
ganda that cast the party as the main suspect behind the assassination of six 
army officers on 1 October 1965. The understanding of these subjects, espe-
cially the party’s political direction before and after the bloody event in Jakarta, 
is expected to give a comprehensive insight as to why the PKI and those indi-
viduals believed to be associated with the party were targeted in the anti-com-
munist purge.  
 The historical narrative about the PKI will be continued with a discussion 
of the mass killings, which are the most prominent feature of the 1965-1966 
events. This section aims to explain the complexity of the events particularly 
regarding the fact that the killings may have happened not only because of the 
fury of the people driven by their hatred of the PKI but also because of the 
protection and supervision provided by the state. This section will show the 
role of the military and the state as central actors in the destruction of the party 
and the violence towards people believed to be communist in some of the 
country’s main islands such as Java, Bali, and Sumatra. The extraordinarily 
large scale of the persecution will illustrate the widespread and systematic el-
ement of the violence as also stated in the report of the National Human Rights 
Commission (NHRC) on which I will elaborate in Chapter 3.  
 Four crucial points are to be achieved in this chapter. First, it seeks to give 
the reader an understanding of the socio-political circumstances of the country 
in which the 1965-1966 events took place as well as of its legal system on which 
most of the legal analysis in this dissertation is based. Second, the chapter aims 
to bring a deeper understanding of the motives of the mass persecution to-
wards the people perceived to be members and sympathizers of the PKI. Third, 
it aims to show that, although in most cases the crimes took place in the form 
of a horizontal conflict (as shown in the active involvement of civilian and re-
ligious groups in the extermination), the huge participation of the people 
would not have been possible without the vertical support and supervision of 
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state authorities. The paradigm that sees the 1965-1966 events as state violence 
and that is emphasised in this section is important when bearing in mind that 
the achievement of governmental plans is a defining element in determining 
whether a certain conduct can be categorised as gross violations of human 
rights.86The element of governmental plans in such affairs will pose legal con-
sequences in many different ways, particularly in terms of the obligations and 
responsibilities of the government to put an end to the impunity of the perpe-
trators of the 1965-1966 events. 
 Fourth, the chapter will provide a basis for the argument that sees the 1965-
1966 events as systematically designed as well as politically motivated crimes 
with the main goal of eliminating political opponents. Such an approach will 
prevent one from regarding the events as spontaneous incidents and therefore 
the likelihood of viewing the events as non-structural conflicts can be avoided. 
In addition, the understanding of the nature of what then must be crimes in 
the events as the result of an existing political agenda will contribute a moral 
basis for the settlement of the problem as a prerequisite for the restoration of 
the rights of the victims. The chapter will show that as long as the events re-
main unsettled, the moral as well as social problems caused by human rights 
violations against alleged PKI members and supporters will always remain. 
Moreover, this chapter will help to understand the moral and legal obligations 
of every successor regime in Indonesia to resolve the case. The assessment of 
the proposed solution to fulfil the aforementioned obligation will be addressed 
in this dissertation.  
2.2 INDONESIA: A BRIEF SKETCH 
Before the twentieth century, there was no independent Indonesian state. Sit-
uated on the equator, Indonesia is the world’s largest archipelago and the larg-
est country in Southeast Asia strategically located between the Indian Ocean 
and the Pacific Ocean.87 Sumatra, Kalimantan, Java, Sulawesi, and Papua are 
                                                             
86 See Alette Smeulers and Fred Grunfeld, International Crimes and Other Gross Human 
Rights Violations: A Multi and Interdisciplinary Textbook (Martinus Nijhoff Publishers 2001) 
20. The perpetrators of gross, systematic violation human rights “...need not be the gov-
ernment itself or its agent. The perpetrators may be private individuals, acting together 
or alone with the government or alone, at the instigation or with the tolerance of the 
authorities and under non-formal assurance that their activities will not be curtailed and 
that they will not incur any responsibilities.” Cecilia Medina Quiroga, The Battle of Hu-
man Rights: Gross, Systematic, Violations and Inter-American System (Martinus Nijhoff Pub-
lishers 1988) 16. 
87 Long before becoming the modern nation-state it is today, Indonesia was merely a group 
of empires scattered amongst various islands of the archipelago with a Hindu Kingdom 
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the country’s five main Islands among the archipelago’s 17,508 islands of 
which only 6000 are inhabited.88 The country's total surface area covers 
1,904,569 square kilometres, extending 51000 km from East to West and 1760 
km from North to South. Indonesia shares a land border on Timor with East 
Timor, which used to be its 27th province before choosing to be an independent 
state in a UN-sponsored 1999 referendum, and with Papua New Guinea and 
Malaysia on the islands of Papua and Kalimantan respectively. Other neigh-
bouring countries are Singapore, the Philippines, Australia, and the territories 
of Andaman and Nicobar in India. The capital city of Jakarta (officially known 
as Special Capital Territory of Jakarta) is the seat of the central government 
and is located on the northwest coast of Java, which makes it the most popu-
lous island in the world and the most politically focal island of the country.89 
Bahasa Indonesia, the official language that is used mostly in schools and pub-
lic offices, serves to unite the richness and diversity of the local languages and 
dialects spoken by hundreds of ethnic groups. The national motto of Bhinneka 
                                                             
named Kutai as the oldest civilization. See Andreas Yumarma, Unity in Diversity: A Phil-
osophical and Ethical Study of The Javanese Concept of Keselarasan (Editrice Pontificia Uni-
versita Gregoriana 1996) 13; Geoffrey C Gunn, History Without Borders: The Making of 
Asian World Region, 1000-1800 (Hong Kong Univeristy Press 2011) 40. In Sumatera there 
was a Buddhist empire called Srivijaya (7th-14th century) the greatest of all South east 
Asia’s maritime empire whose power reached as far as West Java and Malay Peninsula. 
See Patrick Dawson and Rachel Fielding (eds), Sumatra Handbook (Footprint Handbooks 
2000) 261; William C Younce, Indonesia: Issues, History, and Bibliography (Susan Boriotti 
and Donna Dennis eds, Nova Science Publisher 2001) 100. The Buddhists dominated the 
country from 10th-12th century marked by the submission of the powerful Hindu king-
dom of Mataram to Srivijaya in the ninth century. See Luc-Normand Tellier, Urban World 
History: An Economic and Geographical Perspective (Presses de l’ Universite du Quebec 
2009) 217. 
88 Central Intelligence Agency, ‘The CIA World Fact Book 2012’ (2011) <https://www.cia. 
gov/library/publications/the-world-factbook/geos/id.html> accessed 15 May 2017. 
89 See Benyamin Fleming Intan, ‘Public Religion’ and Pancasila-Based State of Indonesia: An 
Ethical and Sociological Analysis (Peter Lang Publishing 2008) 31. Although situated in 
Java, Jakarta could not be equated with Java due to its uniqueness in ethnicity, history, 
social, and economic character; Robert Cribb, Gangsters and Revolutionnaries: The Jakarta 
People’s Militia and the Indonesian Révolution 1945-1949 (University of Hawaii Press 2009) 
5. The significance of Javanese culture in Indonesian politics has been underlined by 
George McT. Kahin who wrote “all of those who are interested in contemporary Indo-
nesian society, its organization and social and political articulation, sooner or later come 
to realize that in order to achieve any real depth of understanding for these phenomena 
it is first necessary to appreciate the enduring and frequently manifest residuum of tra-
ditional, pre-Western Culture in Indonesia…this is true with respect to Java, whose cul-
ture has of course had an impact far beyond the shores of that island.” See George Mc 
Turnan Kahin, ‘Preface’, Mythology And The Tolerance of The Javanese (Southeast Asia Pro-
gram Department of Far Eastern Studies Cornell University 1965) iii. 
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Tunggal Ika (Unity in Diversity) reflects the central characteristic of Indonesia 
as a multi-ethnic state.90  
 In 2018, the population of Indonesia was estimated at 267,758,248 million, 
which is equivalent to 3,5 per cent of the total world population.91 Indonesia is 
not an Islamic state but it is the largest Muslim country in the world with 88 
per cent of its population identifying themselves as Muslim (which is 13 per 
cent of the world’s Muslim population).92 Despite not being formally favoured 
by the constitution as the official religion of the state, Islam has always been 
an inherent feature of Indonesian socio-political life which manifested in the 
daily life of the nation, a key element one cannot overlook in analysing Indo-
nesian politics.93 The vast majority of Indonesian Muslims belong to main-
stream and moderate organisations namely Nahdatul Ulama (NU) and Muham-
madiyah as well as many other Muslim organisations that support democracy 
and modernity.94 Despite the rise of radical Islamic groups in the post-Suharto 
era95 and United States authorities’ claim that the country is a centre for terror-
ist activity, most Indonesian Muslims oppose the establishment of an Islamic 
state.96 Against this backdrop, Indonesia as a model of moderate Islam be-
comes more and more influential in the eyes of the West, especially when deal-
ing with issues related to Islam after 9/11.  
 As the world’s third largest democracy after India and the United States 
of America, Indonesian democracy is unique because throughout its history it 
has consistently refused to be classified as either a liberal or an authoritarian 
                                                             
90 Karolina Prasad, ‘Nationalising States and Nationalising Policies in Southeast Asia-Ma-
laysia and Indonesia’ in Julien Danero Iglesias, Nenad Stojanovic and Sharon Weinblum 
(eds), New Nation-States and National Minorities (ECPR Press 2014) 125. 
91 Worldometers, ‘Indonesia Population’ <http://www.worldometers.info/world-popula-
tion/indonesia-population/> accessed 5 December 2015. 
92 PewResearchCentre, ‘Muslim Population of Indonesia’ (2010) <http://www.pewfo-
rum.org/ 2010/11/04/muslim-population-of-indonesia/?utm_expid=53098246-2.Lly4CFS 
VQG2lphsg-KopIg.0&utm_referrer=https%3A%2F%2Fwww.google.nl%2F> accessed 9 
December 2015. 
93 Anders Uhlin, ‘Indonesia and the ‘Third Wave of Democratization’ (St Martin’s Press 1997) 
63.  
94 Azyumardi Azra and Wayne Hudson, ‘Political Modernity and Indonesian Islam: A 
Manifesto’ in Azyumardi Azra and Wayne Hudson (eds), Islam Beyond Conflict: Indone-
sian Islam and Western Political Theory (Ashgate 2008) 5; Krithika Varagur, ‘World’s Larg-
est Islamic Organization Tells ISIS To Get Lost’ (The World Post, 2015) <http://www. huff-
ingtonpost.com/entry/indonesian-muslims-counter-isis_565c737ae4b072e9d1c26bda> 
accessed 15 December 2015. 
95 Hasan Noorhaidi, ‘The Radical Muslim Discourse on Jihad, and The Hatred Against The 
Christian’ in Susanne Schroter (ed), Christianity in Indonesia: Perspectives of Power (Lit Ver-
lag 2010) 323. 
96 See Rohan Gunaratna, Inside Al-Qaeda Global Network Terror (Columbia University Press 
2002) 198–200. 
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democracy.97 Instead, it claims to follow a distinctive, original type of democ-
racy, called Pancasila Democracy.98 Pancasila, the ideology of the state on which 
this system of government is based, is the foundation of the state and is in-
cluded in the Preamble of the 1945 Constitution.99 Deriving from the Sanskrit 
Panca (five) and Sila (principle), Pancasila is regarded as ‘the source of all 
sources of law’, as a referent for any action or policy of the nation.100 The five 
principles of Pancasila are (1) Believe in one and only God, (2) Just and civilised 
humanity, (3) Unity of Indonesia, (4) Deliberation for consensus, and (5) Social 
justice for all Indonesia’s people.101  
 Indonesia’s richness of natural resources has made it attractive to foreign 
traders seeking spices and eventually the country was brought under the ef-
fective control of a group of Dutch merchants under the flag of the VOC in the 
17th century.102 The government took over the assets of the company when the 
corporation went into bankruptcy in 1899, and Indonesia became a colony of 
the Netherlands.103 The Dutch presence in the archipelago abruptly ended in 
March 1942 after the surrender of the Dutch Commander in Chief of the Allied 
Forces on Java to the Japanese following defeat in the Battle of the Java Sea.104 
In March 1943, a political organisation named Poetera was formed by the Jap-
anese to support their war effort.105 A year later, in September 1944, the Japa-
nese Prime Minister Kuniaki Koiso made the historic promise that Indonesia 
                                                             
97 See Eka Darmaputra, Pancasila and The Search for Identity and Modernity in Indonesian So-
ciety (EJ Brill 1988) 188. 
98 Geoffrey C Gunn, ‘Ideology and the Concept of Government in the Indonesian New 
Order’ (1979) 9 Asian Survey 751, 752. 
99 Pancasila was designed by Sukarno not as an ideology but as a philosophical basis for an 
independent Indonesia. It was designed to be broad enough to be acceptable to all Indo-
nesians, regardless of ethnicity, religion or political beliefs. See Stevan Eklof, Power and 
Political Culture in Suharto’s Indonesia: The Indonesian Democratic Party (PDI) and the De-
cline of the New Order (1986-98) (NIAS Press 2004) 31; Sjafruddin Prawiranegara, ‘Pan-
casila as The Sole Foundation’ [1984] Indonesia 74, 75. 
100 David Bourchier, ‘Positivism and Legal Romanticism in Indonesian Legal Thought’ in 
Tim Lindsey (ed), Indonesia, Law and Society (2nd edn, The Federation Press 2008) 101. 
Pancasila was designed by Sukarno as a philosophical basis for an independent Indone-
sia. See Karel Steenbrink, Dutch Colonialism and Indonesian Islam: Contacts and Conflicts, 
1596-1950 (2nd edn, Rodopi 2006) 140. 
101 Niels Mulder, Mysticism and Everyday Life in Contemporary Java (2nd edn, Singapore Uni-
versity Press 1980) 2. 
102 Younce (n 87) 48. 
103 Yumarma (n 87) 21. 
104 For a complete story of the Battle of the Java Sea, see Masataka Chihaya, ‘Account of The 
Battle of The Java Sea’ in Donald M Goldstein and Katherine V. Dillon (eds), The Pacific 
War Papers: Japanese Documents of World War II (1st edn, Potomac Books Inc 2004). 
105 Alan J Levine, The Pacific War: Japan versus The Allies (Praeger 1995) 95. 
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would soon be given independence.106 As a follow-up, the formation of Badan 
Penyelidik Usaha-Usaha Kemerdekaan (The Investigating Committee for the 
Preparation of Independence, BPUPK) was announced to the Indonesian pub-
lic on 1 March 1945 under the shock of an anti-Japanese uprising in East Java.107 
This preparatory committee was tasked with examining all relevant matters 
related to political and administrative frameworks for an independent state.108 
However, the BPUPK discussed crucial and fundamental matters far beyond 
the original intention of its establishment; the constitution of a sovereign na-
tion.109 On 7 August 1945, the Committee was officially dissolved and subse-
quently replaced by Panitia Persiapan Kemerdekaan (the Preparation Committee 
for the Independence of Indonesia, PPKI), comprised of delegates from across 
the archipelago.110  
 The promise of the Japanese Military regime to give independence to the 
Indonesian people has never been realised. The U.S Forces dropped atomic 
bombs on two Japanese industrial cities, which led to the unconditional sur-
render of the Japanese on 15 August 1945. The Indonesian leaders who pro-
claimed their independence two days later on 17 August immediately filled 
the power vacuum.111 On 18 August 1945, the PPKI promulgated the 1945 Con-
stitution previously drafted by the BPUPK as the basis for the government of 
Indonesia.112  
 Very concise and flexible in character, the 1945 Constitution is divided into 
16 chapters, each dealing with different subjects such as the form and sover-
eignty of government (Chapter 1), the high organs (Chapters 2-4), state fi-
nances (Chapter 8), nationality (Chapter 10), national defence (Chapter 12), ed-
ucation (Chapter 13), and social welfare (Chapter 14). Five state institutions 
                                                             
106 The independence of Indonesia was however designed to be given only as a gift in an 
exchange for a genuine and wholehearted cooperation in the Pacific War. See Goto and 
Ken’ichi, Tensions of Empire: Japan & the Southeast Asia in Colonial & Postcolonial World 
(NUS Press 2003) 189.  
107 See Benedict R O’ Anderson, ‘Some Aspects Of Indonesian Politics Under The Japanese 
Occupation: 1944-1945’ (1961) 2. 
108 Rizal Sukma, Islam in Indonesian Foreign Policy (RoutledgeCurzon 2003) 18. 
109 Consisted of sixty-two members from various factions in Indonesian society including 
the ulemas (Muslim clerics), Christians, and Japanese representatives, the Japanese Mili-
tary ruler who created this body did not include the revolutionary Pemuda (the youth) 
in the membership of BPUPK. The consideration was that men from the older and more 
experienced leaders would be able to facilitate a stable and peaceful transition. See Na-
dirsyah Hosen, Shari’a & Constitutional Reform in Indonesia (Institute of Southeast Asian 
Studies 2007) 61. 
110 RE Elson, The Idea of Indonesia: A History (Cambridge University Press 2008) 110. 
111 Roger C Thompson, The Pacific Basin Since 1945: An International History (2nd edn, 
Routledge 2001) 26. 
112 See Berhnard Dahm, Sukarno and The Struggle for Indonesian Independence (Cornell Uni-
versity Press 1969) 319. 
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were created by the 1945 Constitution namely Majelis Permusyawaratan Rakyat 
(The People’s Consultative Assembly, MPR), Dewan Perwakilan Rakyat (The 
People’s Representative Council, DPR), The Presidency and Vice Presidency, 
Mahkamah Agung (The Supreme Court, MA) and Dewan Pertimbangan Agung 
(The Supreme Advisory Council, DPA). No specific human rights clauses were 
included in this document due to Sukarno’s insistence that the inclusion of 
these would make the country lean into liberalism-individualism, which Su-
karno claimed was incompatible with the characteristics of the nation.113  
 After the fall of Suharto’s New Order regime in 1998, the 1945 Constitution 
was amended four times by the People’s Consultative Assembly in 1999, 2000, 
2001, and 2003 respectively.114 These constitutional changes have significantly 
increased the number of provisions from the original 37 to 73 articles. The 
amendments have also given equal power to the seven constitutional organs 
as state institutions and each organ has powers set forth by the constitution.115 
The seven state institutions are the People’s Consultative Assembly (MPR), the 
People’s Representative Council (DPR), the Regional Representative Council 
(DPD), the Presidency and Vice Presidency, the Supreme Court (MA) and the 
Constitutional Court. Before amendments, the People’s Consultative Assem-
bly was the highest state organ and was explicitly stated as the executioner of 
the people’s sovereignty.116 The Assembly had the authority to select a Presi-
dent and Vice President and decide on a five-year Garis-Garis Besar Haluan 
                                                             
113 Yamin, Naskah Persiapan Undang-Undang Dasar 1945 (Jilid 1) (Yayasan Prapanca 1959) 
114. Sukarno argued that the Indonesian Constitution should be based on the doctrine 
of family principle and not the doctrine of individualism. See Sekretariat Negara, Risalah 
Sidang Badan Penyelidik Usaha-Usaha Kemerdekaan Indonesia (BPUPKI), Panitia Persiapan 
Kemerdekaan Indonesia (PPKI), 28 Mei 1945-22 Agustus 1945 (Saafroedin Bahar, Ananda B 
Kusuma and Nannie Hudawati eds, 3rd edn, 1995) 275–276; Brad Simpson, ‘“Human 
Rights Are Like Coca Cola” Contested Human Rights Discourses In Suharto’s Indonesia, 
1968-1980’ in Jan Eckel and Samuel Moyn (eds), The Breakthrough: Human Rights in The 
1970’s (University of Pennsylvania Press 2014) 188.  
114 The amendment of the 1945 Constitution was unimaginable during the New Order. Su-
harto had sanctified the 1945 Constitution as if it was a document that could never be 
changed. Since the regime Suharto claimed to be the guardian of Pancasila and the 1945 
Constitution, Suharto would take a firm stance against every movement to change Pan-
casila and the 1945 Constitution even if it would be carried out according to the Consti-
tution. See Masuhara (n 23) 69. For a full version of the 1945 Constitution of The Republic 
of Indonesia, see https://mkri.id/public/content/infoumum/regulation/pdf/ uud45%20 
eng.pdf 
115 See Andi Mappetahang Fatwa, Potret Konstitusi Pasca Amandemen UUD 1945 (Penerbit 
Buku KOMPAS 2009) 9.  
116 Sebastian Pompe (ed), Indonesian Law 1949-1989: A Bibliography of Foreign Language Ma-
terials With Brief Commentaries on the Law (Martinus Nijhoff Publishers 1992) 101. Before 
amendments, Article 1 (2) of the 1945 Constitution states that the People’s Consultative 
Assembly is the manifestation of all Indonesian people. As a political institution, the 
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Negara (Broad Guidelines of State Policy, GBHN) in general sessions held 
every five year. After amendments, the Assembly no longer had the status of 
the highest state organ and no longer had a special status as the executioner of 
the constitution.117 Moreover, the authority to elect the President and Vice 
President was no longer in the hands of the Assembly although this institution 
still has the power to amend and enact the Constitution as well as to inaugu-
rate the President and Vice President. Pursuant to Article 6A (1) of the 1945 
Constitution, the President and Vice President are directly elected by the peo-
ple as a single ticket in a general election.118 
 Indonesia’s government system is a strong presidential system, in which 
the President of Indonesia is both head of state and head of government.119 The 
President may declare war, make peace, and conclude treaties with the ap-
proval of the People’s Representative Council.120 Besides that, the President 
holds supreme command of the Indonesian Armed Forces.121 In regard to the 
election, the 1945 Constitution stipulates that the candidates for President and 
a Vice President shall be proposed by political parties or a combination of po-
litical parties’ participants to a general election prior to the execution of such 
general election.122 The President and Vice President hold office for a five-year 
term and may subsequently be re-elected for one more term.123 Before amend-
ment, the President was responsible to the People’s Consultative Assembly 
and the Assembly had the authority to dismiss the President in special sessions 
summoned on an ad hoc basis. After amendments, the President and Vice 
                                                             
Assembly was literally the highest state organ, above all other state bodies. See Hosen 
(n 109) 145. 
117 Pursuant to Article 1 (1), sovereignty is in the hands of the people and is implemented 
according to the constitution. See Dimyati Hartono, Problematika Dan Solusi Amandemen 
UUD 1945 (Gramedia 2009) 123. 
118 However, the Assembly still has the power to elect the President and Vice President in 
the event that Presidents pass away, resign, are removed, or are not capable of perform-
ing their tasks and duties within their term of office simultaneously. Pursuant to Article 
8 (3), the Assembly shall convene a sitting to elect a new President and a Vice President 
from the tickets nominated by political parties or coalitions of political parties whose 
tickets won first and second place in the last presidential election if the aforementioned 
situation happened.  
119 Article 4 (1) of the 1945 Constitution. 
120 Article 4 (1) and Article 11 (1) of the 1945 Constitution. 
121 Article 10 of the 1945 Constitution.  
122 Article 6A (2). 
123 Article 7. The amended constitution explicitly states the phrase “…for only one terms”, 
and differentiates it from the constitution before the amendment which states “The Pres-
ident and Vice President hold office for a five-year term and can be re-elected after that”. 
During the New Order period under Suharto, the Constitution was reinterpreted in such 
a way that a President might be re-elected continuously.  
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President can only be dismissed by the People’s Consultative Assembly on the 
proposal of the People’s Representative Council.124 
 In addition to electing the President and Vice President, the people, 
through a general election that is held every five years, also elect the members 
of the People’s Representative Council.125 Pursuant to Article 20 (1) of the 1945 
Constitution, the aforementioned representative body holds the power to es-
tablish laws with the right of every member of the Council to submit proposals 
for bills.126 This provision differs significantly from the provision before the 
amendments in which the power to establish laws rested in the hands of the 
President while the Council only gave their approval. After the constitutional 
amendments, the power of the President in relation to lawmaking is limited 
only to submitting bills to the People’s Representative Council.127 Pursuant to 
Article 20 (2), each bill of law shall be discussed by the People’s Representative 
Council and the President to reach joint approval.  
 As briefly discussed earlier, Pancasila has a crucial position in the Indone-
sian legal system as the source of all law, a status which has been confirmed in 
Article 2 of Law No. 12 of 2011 on The Formulation of Laws as amended by 
Law No. 15 of 2019 on The Amendment of Law No. 12 of 2011 on The Formu-
lation of Laws. Pursuant to the elucidation of Article 2 of the aforementioned 
law, the position of Pancasila as the source of all law is in line with the fourth 
paragraph of the Preamble of the 1945 Constitution. The elucidation also states 
that every legislation should not be contradictory to Pancasila considering its 
status as the foundation of the state as well as the state ideology. Regarding 
this, PJ Suwarno explains the philosophical significance of Pancasila as a way 
of life, legal awareness as well as moral goals which include the morals and 
the character of the people.128 Pancasila is the source of all the laws of the Re-
public of Indonesia which contains the values of individual freedom, national 
freedom, humanity, social justice, national and world peace, political goals on 
the character of the state, the moral goals of the society and religion as a man-
ifestation of human conscience.129  
 Indonesian legislation comes in different forms. Pursuant to Article 7 (1) 
of Law No. 12 of 2011 on The Formulation of Laws as amended by Law No. 15 
Year 2019 on The Amendment of Law No. 12 of 2011 on The Formulation of 
Laws, the hierarchy of legislation in Indonesia from top to bottom is as follows:  
                                                             
124 Article 7A.  
125 Article 19 (1). 
126 Article 21. 
127 See Denny Indrayana, Indonesian Constitutional Reform 1999-2002: An Evaluation of Con-
stitutional Making (KOMPAS Book Publishing 2008) 195. 
128 PJ Suwarno, Pancasila Budaya Bangsa Indonesia: Penelitian Pancasila Dengan Pendekatan 
Historis, Filosofis, & Sosio-Yuridis Kenegaraan (Kanisius 1993) 158. 
129 Ibid. 
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1. 1945 Constitution 
2. People’s Consultative Assembly Decree 
3. Law/Government Regulation in Lieu of Law 
4. Presidential Regulation 
5. Regional Regulation of Province 
6. Regional Regulation of District/City 
Article 7 (2) of Law No. 12 of 2011 stipulates that the power of each of the 
legislations above is determined by its position in the hierarchy. The higher 
the position of a legislation in the hierarchy, the more powerful the legislation 
is. Regarding this, the elucidation of Article 7 (2) states that the hierarchy of 
the aforementioned legislation in Section (1) is based on the principle that a 
legislation shall not be contradictory to other legislation which ranks higher in 
the hierarchy of laws. In this context, the 1945 Constitution ranks highest in 
the hierarchy of Indonesian law and is explicitly stated as the basic law in In-
donesian legislation.130 As the basic law, the 1945 Constitution is the basic 
norm in the creation of legislation which become the source of law in the cre-
ation of legislation under the 1945 Constitution.131  
 Pursuant to Article 24 (2) of the 1945 Constitution, the judicial power of 
the Republic of Indonesia shall be implemented by a supreme court and the 
judicial power underneath it in the form of public courts, religious affairs 
courts, military tribunals and administrative courts, and by a constitutional 
court.132 The Supreme Court is the highest court in Indonesia, and is the final 
court of appeal for criminal and civil verdicts.133 The court can also re-examine 
cases if sufficient new evidence is found.134 Meanwhile, the Constitutional 
Court has the authority to adjudicate when legislation in the form of law is 
claimed to be contradictory to the 1945 Constitution.135 The court was estab-
lished to safeguard democracy according to the principle of the rule of law and 
the protection of human rights and has five jurisdictions; (i) constitutional re-
view of law, (ii) disputes of constitutional jurisdiction between state institu-
tions (iii) disputes on electoral results (iv) dissolution of political parties,136 and 
(v) impeachment of President/vice-President.137  
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2.3 PARTAI KOMUNIS INDONESIA AND THE SEPTEMBER 30TH MOVEMENT 
Established in May 1914 by a Dutch Marxist/socialist named Henk Sneevliet, 
the embryo of the PKI was initially an organisation under the name of Indische 
Sociaal-Democratische Vereeniging (Indies Social Democratic Association, 
ISDV).138 The organisation chose to cooperate with bourgeoisie-nationalist po-
litical parties believing that such a strategy would synergise the goal of the 
organisation to further the revolution. This policy was implemented by infil-
trating another organisation with a strong foothold in the political soil of the 
Dutch East Indies at that time, Sarekat Islam.139 Under the leadership of 
Sneevliet, the character of ISDV as an anti-capitalist organisation became 
stronger and it actively opposed the colonial government and the indigenous 
aristocrats who received privileges from the colonial rulers. Threatened by the 
activities of ISDV, the Dutch colonial government cracked down on the ISDV 
in 1918 and sent some of its most active European leaders to exile, including 
Sneevliet who was sent back to the Netherlands.140  
 ISDV changed its name to Perserikatan Komunis di Hindia in 1920141 and four 
years later in 1924 became Partai Komunis Indonesia (PKI). In 1926 and 1927 a 
series of PKI uprisings broke out in West Java and West Sumatra as the party 
was about to form a united anti-imperialist front with non-communist nation-
alist organisations. The uprisings were driven by the extremist camp in the 
party, which aimed to overthrow the colonial power and gain independence.142 
It was hardly surprising that authorities faced no difficulty in clamping down 
the insurgences due to a lack of capacity of its organisers coupled with insuf-
ficient conditions for a revolution. As a result, some 13,000 party members 
were arrested while some 6000 others were either imprisoned or interned, and 
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another 823 along with their families were exiled to the island of Papua.143 
Since the disbandment, party leaders decided to continue the struggle by set-
ting up an underground PKI, while prominent leaders of the party maintained 
coordination from exile.144  
 After the Proclamation of Independence, the PKI was openly re-estab-
lished in October 1945 although they encountered another blow following an 
uprising in Madiun shortly after proclaiming the Pemerintahan Front Nasional 
(National Front Government) in 1948.145 The new republican government eas-
ily cracked down on the insurrection and although the party was not out-
lawed, the uprising significantly aggravated the party's image amid the strug-
gle of the nation that was trying to maintain independence from the Dutch.146 
Despite the hardship and demoralisation inflicted by the uprising, the PKI suc-
ceeded in consolidating its power and returned to the political scene in the 
early years of the 1950’s. The party gained a significant 16,4 per cent vote in 
the 1955 parliamentary general election, giving it 39 seats in the Constitutional 
Assembly.147 The PKI was deemed to have fulfilled the requirements of a po-
litical party as stipulated in Presidential Decision No. 7 of 1959 and Presiden-
tial Decision No. 13 of 1960 which helped the party to gain recognition as a 
political party.148 Under the new leadership of Aidit, the PKI succeeded in in-
creasing its membership from 800,000 to 2 million thanks to its strategy to win 
the hearts of the peasants, who were neglected by other political parties at that 
time.149  
 The party focused its attention on agrarian issues, especially on land re-
form during the early 1960’s while it managed to enlarge its membership in 
the outer islands. The PKI’s relation with the state grew closer with its support 
of President Sukarno’s revolutionary ideas including the formation of a ‘fifth 
force’, a militia group consisting of peasants and workers in addition to the 
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police and the three armed forces.150 The PKI also became the main supporter 
of Sukarno’s international campaign for the return of the Dutch-held Papua to 
the Republic of Indonesia.151 Meanwhile, Sukarno became increasingly de-
pendent on the PKI and the mass support it represented while he had to deal 
with the army, which represented another significant political entity. The 
closeness between Sukarno and the PKI, at that time the third largest com-
munist party in the world, was seen by the army and the Muslims as a serious 
threat.152 The Muslims, especially those from the Sunni-Islamic group 
Nahdlatul Ulama (NU), had enough bitter experience with the PKI, especially 
the party’s aksi sepihak (unilateral action) campaign to implement land reform 
law.153 Many of the PKI members, especially Pemuda Rakyat (the People’s 
Youth), were involved in a series of violent actions to speed up land reform 
and threatened the positions of Islamic clerics and community leaders.154 The 
growing power of the Pemuda Rakyat caused NU to form their own paramili-
tary group named Gerakan Pemuda Ansor (Ansor Youth Movement) and the 
members of the two organisations were increasingly involved in many land-
related conflicts.155  
 Meanwhile, although physical revolution had ended with the transfer of 
sovereignty from the Dutch government to Indonesia in December 1949, Su-
karno insisted that the Indonesian revolution had not yet finished.156 He re-
peatedly warned the nation of imperialist powers who tried to seize the coun-
try not through conventional ways, but through neo-imperialism and neo-co-
lonialism.157 Sukarno saw the presence of the Dutch in West New Guinea as a 
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threat, and with diplomatic assistance from the US who were wary of Indone-
sia’s relationship with the Soviet Union, Indonesia successfully ousted the 
Dutch from the island, expanding its territory to include West New Guinea in 
1962.158 A year later in 1963, Sukarno turned his attention to the presence of 
British power in South Asia, which was seen by him as a new threat. Sukarno 
began his controversial policy of Konfrontasi (Confrontation) against the newly 
formed Federation of Malaysia from British territories on the Malay Peninsula 
and in Kalimantan.159 In the eyes of Sukarno, the federation was a form of neo-
colonialism being orchestrated by the West although in the eyes of the ob-
server, Konfrontasi was just another product of the expansionist policy of Indo-
nesia to invade Sabah and Sarawak.160  
 Regardless of whether Konfrontasi was a form of neo-colonialism that 
should be rejected or actually was Sukarno’s political ambition, the policy had 
worsened the split inside the military.161 The left-wing faction and the PKI sup-
ported Sukarno by taking part in guerrilla raids on the border with Malaysia, 
while the right-wing faction was largely absent from the conflict.162 Indonesia’s 
unfriendly policy toward Malaysia and Sukarno’s provocative ‘Crush Malay-
sia’ campaign in Konfrontasi further encouraged the West to seek ways to over-
throw Sukarno. Learning from North Vietnam under the Domino Theory, Su-
karno, who was supportive of the communist bloc was viewed by the West as 
a potential threat to Southeast Asian regional stability.163 In relation to this, 
some scholars believe that the tremendous humanitarian tragedies that hap-
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pened in Indonesia in the 1965-1966 events should be understood in the con-
text of antagonism between the capitalist and socialist blocs instead of viewing 
it merely as the result of political tension at the domestic level.  
 In August 1965, Sukarno fell ill with a serious kidney disease and it was 
predicted that he would not survive.164 As rumours spread about the Presi-
dent’s declining health, the news that a number of the army's anti-communists 
generals had formed a Dewan Jenderal (Generals’ Council) to prevent the com-
munists from taking over the power from Sukarno circulated among PKI elites 
in Jakarta.165 At that time the PKI and the military were the two balancing pow-
ers of Sukarno.166 If the President would pass away, these two competing pow-
ers would enter a power struggle. Override or to be overridden. 
 In the early hours of 1 October 1965, the Tjakrabirawa division, a group of 
presidential guards led by its commander Lieutenant Colonel Untung picked 
up seven of the highest-ranking army generals at their homes.167 The troops 
told the officers that President Sukarno summoned them for an emergency 
cabinet meeting. Refusing to go, three of them, Minister/Commander of the 
Army Lieutenant General Ahmad Yani, Major General M.T. Haryono, and 
Brigadier General D.I Panjaitan were gunned down at their homes.168 The three 
others, Major General Suprapto, Major General S. Parman and Brigadier Gen-
eral Sutoyo, who agreed to go with the troops, were carried off in trucks to an 
area outside Jakarta called Lubang Buaya (Crocodile Hole), a site where they 
eventually met their deaths. Coordinating Defence Minister/Chief of Staff of 
the Armed Forces General Abdul Haris Nasution, one of the targets, had man-
aged to escape the abduction but his adjutant Pierre Tendean was taken by the 
troops who falsely assumed him to be the general.169 Like the other three gen-
erals, the adjutant was also killed in Lubang Buaya.170 
 Later in the morning, Untung made a radio broadcast announcing the ar-
rest of the Dewan Jenderal and saying that important communication and news 
outlets had been put under the control of the Gerakan 30 September (September 
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30th Movement, G30S).171 Untung, who introduced himself as the leader of this 
movement, stated that the army had been cleansed of the ‘generals who lived 
in luxury above the accumulated sufferings of their men and wasted govern-
ment funds’.172 Untung called the Dewan Jenderal a subversive movement spon-
sored by the Central Intelligence Agency (CIA).173 He also claimed that the De-
wan Jenderal had planned a military coup d’etat to take place on 5 October 1965 
and that it was to prevent this coup that he was forced to carry out the G30S 
Movement.174 Untung repeatedly stressed that the incident was, purely and 
simply, an internal affair of the army and warned other members of the armed 
forces to distance themselves from the Dewan Jenderal.175  
 Major General Suharto who eventually heard the incidents in the early 
morning of 1 October 1965 immediately took over the command of the army. 
Speculation over who masterminded the assassination might be varied, yet 
apparently it was Suharto who assumed the real control not only of the mili-
tary but also of the key access to means of communication that helped him put 
forward his version of events after defeating the G30S troops on 1 October 1965 
afternoon. Under Suharto’s direction, the army regained control of a national 
radio station, Radio Republik Indonesia (RRI), previously occupied by the G30S 
Movement.176 Shortly after seizing the station, a recorded speech by Suharto 
was aired where he informed the public about the kidnappings of the generals 
and assured them that President Sukarno was safe and in good health.177 He 
added that he had temporarily taken command of the army and had reached 
an understanding with the navy and the police force to jointly defeat the G30S 
Movement.178  
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 On 4 October 1965, Sukarno declared that a fair political settlement would 
be sought by the government to solve the problem.179 Sukarno’s speech, how-
ever, was deliberately aired very early in the morning. This was a strategy em-
ployed by the military with the intention that the speech be heard by as few 
citizens as possible. The effect was significant. The public got the impression 
that the President had no serious intention of revealing the killings, an impres-
sion which increased political tension in the country.180 Amid declining public 
trust of the President, an old dry well covered with leaves and branches was 
found in the Lubang Buaya area. This location turned out to be the site where 
the bodies of the generals had been dumped.181 Under the spotlight of the me-
dia, which were already under his control, Suharto openly declared the assas-
sinations as an attempted coup carried out by the Gerakan Tigapuluh September 
and swore that he would exact revenge on those who had shown such cruelty 
to his fellow officers.182 Suharto indirectly suggested that a certain division 
within the armed forces was, to some degree, involved in the assassinations, 
stressing that the site where the bodies of the generals were found was under 
the jurisdiction of the Air Force and that the area was used as training ground 
for leftist militias.183 Suharto’s speech seemed to confirm Untung’s statement 
three days earlier, which referred to the operation as an internal affair of the 
army. However, in a consolidation that was then reached between the army 
and the Air Force, the PKI was left as the only actor responsible for the assas-
sinations of the generals. 
2.4 THE ANTI-COMMUNIST PURGE 
In the following days, news about the assassination of the army officers as well 
as the anti-PKI sentiment quickly spread across the nation. Although the de-
gree of involvement of the PKI as an institution was still unclear, the allegation 
that was widely disseminated through media campaigns had intensified pub-
lic outrage toward the party. Public anger toward the PKI was stoked by two 
newspapers run by the army which seemed to be deliberately provoking the 
masses through their report concerning the bodies of the generals. Angkatan 
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Bersendjata (The Armed Forces), for instance, had already published blurred 
pictures of the corpses, describing the deaths as ’barbarous deeds in the form 
of torture executed beyond the bounds of human feeling’ when the doctors 
were supposedly still completing their examinations on the bodies.184 Another 
newspaper Berita Yudha (War News) came out with more shocking news two 
days later with its report concerning the eyes of General Yani which were said 
to have been gouged out by the G30S supporters.185 On 9 October 1965 Berita 
Yudha reported that the face and the skull of General Suprapto had been se-
verely damaged because of the cruelty of the savage terrorists and that Pierre 
Tendean had his neck mutilated while both of his eyes had been gouged out.186 
It also mentioned that PKI members had supposedly held an orgy while tor-
turing the generals and that members of Gerakan Wanita Indonesia (Indonesian 
Women Movement, Gerwani) had danced half-naked while mutilating the gen-
itals of the generals, a rumour which constructed a tremendously immoral im-
age of the party.187  
 With such stories about how the murders were carried out spreading 
through society, it was hardly surprising that anti-communist sentiment be-
came stronger. This made it easier for Suharto to mobilize the angry masses to 
launch attacks on the PKI and its assets.188 The message of the propaganda cre-
ated by the army had made the people fear that a similar pattern of cruelty in 
Lubang Buaya would soon happen to those perceived to be enemies of the 
PKI.189  
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 The calls to destroy the PKI started to spread on 7 October 1965 during the 
funeral of General Nasution’s daughter who was also killed during the raid.190 
Nasution stated that the PKI should be immediately smashed and that the 
party deserved to be destroyed and banned from all activities in the country 
because of the treason they had committed.191 Nasution’s speech greatly af-
fected public emotion and pressure increased to dissolve the PKI and to pros-
ecute the actors behind the G30S Movement. On the following day, the anger 
toward the PKI started to manifest in random acts of violence that targeted 
anyone perceived to be communist or associated with the party. The national 
headquarters of the PKI in Jakarta was one of the assets of the party that was 
burnt down by angry civilian crowds.192  
 Amid the escalating violence towards the party, the PKI, through its Cen-
tral Executive Committee issued a statement stressing that the G30S was a 
purely internal conflict within the armed forces and that the PKI was not in-
volved in the movement.193 The PKI leadership also made a statement on 10 
October 1965 in which they expressed support for the directives of President 
Sukarno to seek for a political solution to the problem.194 However, the afore-
mentioned efforts to save the party from destruction seemed to be futile. Five 
days later, the party formally asked the government to take measures against 
the anarchists. Again, the request for the government to protect the party and 
its members from violent actions never came to fruition. The anger toward the 
PKI became increasingly intense and severe. After the defeat of its top leaders, 
party members throughout the country were unable to fight back when they 
were hunted and assaulted by the military and paramilitary Muslim youth 
groups.  
 Having successfully defeated the G30S in Jakarta and having gained con-
trol over the media, Suharto further consolidated his grip on the PKI by send-
ing out the Resimen Parakomando Angkatan Darat (Army Paracommando Regi-
ment, RPKAD) led by Brigadier General Sarwo Edhie Wibowo to launch at-
tacks on PKI hotbeds in Central Java.195 Sarwo Edhie had been involved in an-
other crucial mission of this campaign. Under the command of Suharto, Sarwo 
Edhie had led the operation that had successfully reclaimed the RRI public 
radio station and the Halim Air Base from the G30S some two weeks earlier in 
Jakarta. Suharto had at that time served as the commander of Komando Operasi 
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Pemulihan Keamanan (the Operational Commando for the Restoration of Secu-
rity and Order, Kopkamtib), a military institution established on 10 October 
1965.196 Upon arrival in Semarang on 18 October 1965, Sarwo Edhie and his 
troops were welcomed by local anti-communist groups who burnt down areas 
believed to be PKI bases.197 The arrival of Sarwo Edhie’s troops was resisted 
by Pemuda Rakyat (the People’s Youth) who cut down the trees to block the 
roads and attempted to raid police offices for arms but their resistance was 
easily defeated.198 On 23 October 1965, the organised resistance of the com-
munists in the province was completely put out. Due to the limited number of 
his own military personnel and the vast number of PKI detainees in this vast 
province, Sarwo Edhie decided to let the people finish the job of executing the 
victims.199 The involvement of the people was encouraged by giving the na-
tionalist and Muslim youths a ‘short course’ of two or three days, and then 
releasing the newly-trained butchers to eradicate the communist party.200 
 In East Java, the military received significant help from Barisan Ansor 
Serbaguna (Multipurpose Ansor Front, Banser), an arm of the youth organisa-
tion of the Nahdlatul Ulama, in eliminating the communists.201 The involvement 
of Banser in the killings was partly instigated by the speech of the kyais (Islamic 
clerics) who equated the elimination of the communists with the holy war or 
jihad.202 The council of clerics issued an edict declaring that the communists 
were kafir harbi and bughat.203 The first refers to people who do not acknow-
ledge the existence of God and the latter refers to those who oppose the legiti-
mate government, which justified the jihad and the associated killings.204 An-
other impetus for the involvement of the Muslim youths in the persecution of 
the communists was their loyalty toward the kyais, who are highly respected 
religious figures. As discussed earlier, there was antagonism between the com-
munists and religious clerics over land issues prior to 30 September 1965. In 
the year of 1963 to 1964 for example, the PKI seized rice fields owned by local 
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kyais and justified their action as implementing the Profit Sharing Law and the 
Agrarian Law.205  
 When the RPKAD troops of Sarwo Edhie were still around in Central and 
East Java, the Police Information Chief reported that civilian anti-communist 
groups, with the blessing of the army, killed around 50-100 PKI members each 
night.206 The Australian Embassy estimated that around 1,500 killings hap-
pened every night after 30 September 1965.207 Most victims in Java were peas-
ants and usually nominal Muslims, who supported the PKI or were suspected 
of sympathising with the party.208 From Central Java, the troops moved to Yog-
yakarta and carried out the same operation there. Hundreds of people were 
arrested by the military who coordinated their actions with right-wing politi-
cal groups. The region of Yogyakarta was given special attention because inci-
dents that caused the deaths of two army officers had taken place in this region 
following the murders of army generals in Jakarta. The military only stepped 
in when the local people failed to do so, , especially if the targeted areas were 
PKI bases. Therefore, in places such as the southern part of East Java, the mil-
itary moved rapidly, captured the communists, and carried out the executions.  
 The killings of people suspected of being PKI members or associated with 
the party’s affiliated organisations in Java were not the first actions as part of 
the grand project to crush the PKI. On 3 October 1965, some 2 weeks before 
Sarwo Edhie started his mission in Central Java, other army troops led by Brig-
adier-General Kemal Idris had gone to Aceh and arrested suspected com-
munists with the help from local people.209 In North Sumatra, at least 50,000 
people were killed, most of them labourers who worked in the plantations.210 
In West Sumatra killings also took place, and despite thousands of people hav-
ing been arrested, it was difficult to estimate the death toll in this province. 
Like in Java, they were killed shortly after being arrested either by the military 
or with help from local groups.  
 Meanwhile, the propaganda that had heralded the incident in Lubang 
Buaya as the communists’ treacherous plot against the nation, had also sparked 
extreme abhorrence toward the PKI and whipped up anti-communist senti-
ment among Balinese people. There, the killings of the suspected communist 
members and sympathisers were even more brutal.211 Like in Java, those who 
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were recognised as PKI cadres or communist supporters were rounded up and 
taken from their villages by soldiers or local anti-communist groups, including 
the supporters of the Partai Nasional Indonesia (Indonesian National Party, 
PNI).212 Again, the RPKAD spearheaded the killings together with units of the 
East Javanese Brawijaya Division.213 The Hindu people of Bali believed that the 
communists were evil and did not believe in God, and to kill those who had 
engaged in devilish practice was, to them, a religious obligation.214 It was no 
surprise that the number of victims on this island was also high due to the 
religiosity of the Balinese people. It was estimated that 80,000 people or about 
5 per cent of Bali's population at that time were killed between October 1965 
and March 1966.215 There was no significant resistance and numerous victims 
even voluntarily surrendered as they knew they would soon be dead.  
 From Bali, the killings of people deemed to be communist sympathisers or 
PKI members spread to the neighbouring islands of, Nusa Tenggara (NTT). As 
Steven Farram put it: 
The number of people who died in NTT as a result of killings following G30S is un-
known. All sources agree that the figure is at least in ten hundred, while some put it 
at 2,000 or higher. R.A.F Paul Webb (1986: 98-99) was informed that civilian ‘killer 
squads’ similar to those that had operated in Java and Bali were also active in West 
Timor. While co-ordinated by the army, it appears that members of Ansor, the youth 
wing of Nahdlatul Ulama (the largest Islamic organization in Indonesia), and Islamic, 
Protestant, and Catholic students’ groups were actively involved in organizing and 
carrying out killings in NTT.216  
As described above, the situation in Nusa Tenggara was similar to Java and 
Bali after 30 September 1965. Many people were killed as a result of the prop-
aganda campaign which spread the notion that communism and its adherents 
were evils that should be eradicated. In most cases, the military completed 
their mission with the help of local people, especially anti-communist youth 
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groups who were supplied with arms. In many cases the people exterminated 
communists on their own initiative. 
 The participation of large numbers of people in carrying out the killings is 
not the only explanation for why the 1965-1966 events could happen. Another 
theory suggests that the purge was possible due to the involvement of foreign 
governments. As Vijay Prashad put it: 
The actual massacre came at the hands of the army and the activists of the right-wing, 
mainly theocratic, political parties. They had lists of names of activists and organizers 
of the PKI and its affiliated organizations. They used these lists to gather the victims 
for execution. Although the U.S and Australian governments neither instigated nor 
conducted the massacre, they encouraged the purge, fattened the lists of communists 
for the army, funded the para commandos, and supported the media effort to blame the 
entire genocide on the communists.217  
The involvement of foreign powers in the extermination of the Indonesian left 
being described above was done in order to prevent the proliferation of com-
munism in Southeast Asia. It was in an atmosphere of chaos and fear that the 
military, who by this point had won the control of the press, pointed the finger 
of blame at the PKI. While trying to restrain its reaction within the law, the 
party could not resist the insistent attacks from the outside. In the middle of 
the chaos even Sukarno, who was still in power, could not prevent the coming 
of the doom: the purge of real and alleged communists throughout large parts 
of Indonesia. 
 In December 1965, Sukarno, who felt concern about the violent actions 
against PKI members, set up a Komisi Pencari Fakta (Fact-Finding Commis-
sion).218 The team was comprised of government officials and political party 
leaders and was sent to Java, Bali, and Sumatra to investigate the killings, to 
figure out the number of casualties and to report the results of its investiga-
tions to the President.219 Significant findings were recorded and reported to the 
President including the estimation of 78,500 deaths and an estimated 76,000 
detainees.220 The resume of the Laporan Resmi Pencari Fakta (Official Report of 
the Fact-Finding Commission) cites the eruption of mass anger towards the 
PKI, due to it having been perceived as having masterminded the murders of 
the generals, as the cause of the killings. It also states that the killings happened 
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mostly in areas where the PKI and its opponents were already involved in con-
flicts before the assassination of the generals happened. However, the report 
was not followed up by further research due to the decrease of Sukarno’s 
power as a result of the issuance of Supersemar. 
 The number of casualties that was reported by the Fact-Finding Commis-
sion turned out not to be an accurate representation of the actual figures, let 
alone reflecting the whole picture of the 1965-1966 events as referred to in this 
dissertation. Some scholars argue that the Commission deliberately reduced 
the number of victims because of fear of the army and the fact that the Com-
mission had no freedom in carrying out its investigation.221 In addition to the 
reduced number of victims, the object of inquiry of the Commission did not 
cover the all of the crimes that had been committed. This is because throughout 
the events, the mass persecutions against those perceived to be members or 
sympathisers of the PKI took place not only in the form of killings but also as 
rapes, extrajudicial detention, forced labour, and enforced disappearances. As 
described in Chapter 3, some of these crimes, such as forced labour and extra-
judicial detention, even took place after Sukarno’s fall from power.  
 The brutal attacks on the people accused of being PKI members clearly 
shows the characteristics of the 1965-1966 events. The killings were not only 
carried out by citizens, as state actors also played an important role in the 
spreading of terror and repression, which is unfortunately not clearly shown 
in The Act of Killing. Regardless of who the real mastermind of the G30S was, 
it is has become clear that the killings of the generals in Jakarta was used as a 
pretext for mass persecution. Moreover, this chapter has shown that the events 
of 1965-1966 have long been neglected by the post-New Order administrations 
and how de facto impunity took place and has become institutionalised. De-
spite the fall of Suharto and his New Order regime in 1998, post-New Order 
governments seem to have no serious political will to look at this history. The 
transition to democracy has thus far not brought an end to the suffering of the 
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3 The Investigation of the 1965-1966 Events  
 
3.1 INTRODUCTION 
In criminal procedure law, an investigation is a crucial starting point carried 
out by authorised officers that precede a series of procedures in order to find 
the truth of an alleged offence.222 In relation to this, Daniel E. Reilly writes: 
Criminal investigation is a multifaceted effort that involves the study of facts presented 
by a criminal act or pattern of criminal conduct. These facts are then used to identify, 
locate, and prove the guilt or innocence of a person or persons. Criminal investigation 
is usually carried out by a law enforcement agency using all the resources available to 
the government, local, state, or federal to discover, locate, or establish evidence proving 
and verifying the relevant fact for presentation to court or other judicial authority.223  
Sufficient admissible evidence resulting from a comprehensive investigation, 
that examines what happened and identifies those allegedly responsible for a 
certain crime, may be followed up with criminal prosecution and trial.224 A 
criminal trial will open the possibility to clarify the events that surround a cer-
tain case as well as to identify and to sanction those believed to be the bearers 
of criminal responsibility. A decision yielded from a legitimate and credible 
court will most likely be able to fulfil the public’s sense of justice, which even-
tually can be expected to help in restoring the rights and dignities of the vic-
tims.  
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 The above paragraph suggests that a correct legal status of certain criminal 
conduct is something that must be ascertained in every criminal case before a 
suspect can be prosecuted using an appropriate indictment. A prosecution that 
is based on a correct status of a crime will most likely result in making the 
perpetrators accountable for the crimes they committed which in turn will ex-
pedite the restoration of the rights of the victims and survivors. On the other 
hand, a criminal charge that is arranged based on an incorrect indictment and 
neglecting the precautionary principle could potentially derail the achieve-
ment of justice. In such cases, there will be no reasonable ground for a court to 
declare that a defendant is liable for a crime since the elements of the crime 
with which that defendant is charged could not be proven at the trial. Even if 
a prosecution that used an inaccurate indictment is granted by the court and 
results in the defendant being sentenced, such a verdict would constitute a vi-
olation of the human rights of the perpetrators, a situation which is undesira-
ble in human rights. The accuracy in identifying a crime is therefore very cru-
cial in the formulation of an indictment.  
 Given the importance of the clarity and certainty over the status of certain 
conduct in the achievement of justice, this chapter aims to provide a detailed 
account of the crimes and the legal status of the crimes that took place in the 
1965-1966 events. Unlike the elaboration of the events given in Chapter 2, that 
was largely based on literature research, the information presented in this 
chapter is taken from the report drawn up by the National Human Rights 
Commission (NHRC) which was submitted to the Attorney General Office 
(AGO) in 2012. It is in this report that the Commission recommends the Office 
to follow up with an investigation and to settle the events through a Truth and 
Reconciliation Commission. As stated in Chapter 1, the material on which this 
chapter is based is the summary of the report on the 1965-1966 events follow-
ing the preliminary investigation carried out by the Commission from 2008-
2012.  
 This chapter aims to provide more detailed information about the 1965-
1966 events as stated in the report of the NHRC. Two crucial points are to be 
achieved in this chapter. First, it seeks to give the reader a comprehensive un-
derstanding of the events through elaboration on various crimes in multiple 
places that have been visited and investigated by the NHRC. The elaboration 
of the report will make it clearer that the 1965-1966 events cannot be under-
stood merely as killings, a single type of crime, but should be considered as a 
series of multiple human rights violations in various forms such as torture, 
rape, forced disappearance, slavery, and extrajudicial detention. Second, the 
chapter aims to scrutinise the legal characteristics of the crimes in the events 
as defined and identified by the NHRC in its report as crimes against human-
ity. The study of the legal characteristics of the crimes committed in the 1965-
1966 events reached in the conclusion of the NHRC will be the basis for the 
analysis undertaken in this dissertation. 
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3.2 THE PRELIMINARY INVESTIGATION OF THE 1965-1966 EVENTS BY THE 
NATIONAL HUMAN RIGHTS COMMISSION (NHRC) 
On 21 May 1998, President Suharto read his letter of resignation at the 
Merdeka Palace in Jakarta after weeks of nationwide mass protest against his 
rule. While the protests were also caused by the economic crises that had se-
verely impacted the nation since 1997,225 political factors, especially the abuse 
of power practiced by the New Order government in the form of Korupsi, 
Kolusi, Nepotisme (corruption, collusion and nepotism, KKN) were also consid-
ered to have significantly contributed to the worsening of the socio-political 
situation of the country.226 The demand for Suharto, as the leading figure of 
the regime, to step down grew and its fulfilment was seen as a perquisite for 
the nation to enter into a more democratic situation. The aspiration to have a 
better government and a constitution that provides better protection to the 
people was subsequently institutionalised by the People’s Consultative As-
sembly through Decree No. XI/MPR 1998 on Clean State Apparatus from Cor-
ruption Collusion and Nepotism. Article 4 of the decree even explicitly orders 
the investigation of various legal cases concerning former President Suharto.  
 Despite success stories such as the amendments of the 1945 Constitution 
described briefly in Chapter 2, the consolidation of democracy in post-Suharto 
Indonesia turned out to be insufficiently strong to generate a political move-
ment capable of bringing the perpetrators of past human rights abuses to jus-
tice. Although Suharto’s administration was built upon thousands and per-
haps even millions of deaths and the mass suffering of its people, neither Su-
harto nor his subordinates were ever held responsible for their crimes. Like-
wise, many of the top military officers involved in the 1965-1966 purges died 
without facing justice. The suggestion of President Abdurrahman Wahid in 
2003 to revoke the Provisional People’s Consultative Assembly Decree No. 
XXV/MPRS/1966 on the Disbanding of the PKI and the Banning of Com-
munism/Marxism/Leninism to end discrimination toward people associated 
with the Partai Komunis Indonesia (PKI) and communism in general, was re-
jected by the People’s Representative Council.227 Islamic factions in the MPR 
even threatened to impeach President Wahid if the decree would be revoked. 
 As discussed briefly in Chapter 1, the NHRC set up Tim Ad Hoc Penyelidi-
kan Pelanggaran HAM Yang Berat Peristiwa 1965-1966 (Ad Hoc Team to Investi-
gate Gross Violations of Human Rights of the 1965-1966 Events) in 2008. The 
team spent almost four years from 1 June 2008 to 30 April 2012 investigating 
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the alleged human rights violations of the 1965-1966 events. Areas believed to 
be the places affected most by the events were visited and the team inter-
viewed 349 survivors and victims’ families. As a result of the investigation, the 
NHRC issued The Statement of The National Commission on Human Rights Con-
cerning the Result of Investigation on Gross Violations of Human Rights In The 1965-
1966 Events.228  
 In the first three paragraphs of the introductory part of the report above, 
the NHRC shed light on what the 1965-1966 events entailed by giving the fol-
lowing explanation:  
The events of 1965-1966 were a humanitarian tragedy, a black page in the history of 
the Indonesian people. These events occurred as the result of state policy to exterminate 
members and sympathisers of the Indonesian Communist Party (PKI) that was deemed 
to have conducted resistance against the state.  
This state policy was accompanied by acts of violence against citizens who 
were accused of being members of the PKI or sympathizers on a truly massive 
scale that took the form of inhuman acts resulting in loss of life and injuries.  
 According to reports from the victims as well as from the families of vic-
tims, the events of 1965-1966 involved grave human rights violations, includ-
ing killings, extermination, slavery, evictions or forced removals, arbitrarily 
destroying people’s rights to freedom or other physical violations such as tor-
ture, rape, persecution and forced disappearances.229 
 It can be concluded that the explanation of the Commission over the es-
sential facts related to the 1965-1966 events as stated in the introductory part 
of the report above are in line with the background of the events as described 
in Chapter 1. The NHRC explicitly characterises the events as a humanitarian 
tragedy and confirms the victims as those who were allegedly members or 
sympathisers of the PKI. The NHRC also confirms the characteristic of the 
1965-1966 events as state violence by describing the events as the result of state 
policy to exterminate members and sympathisers of the PKI and that the vio-
lence was perpetrated due to the belief that the PKI had betrayed the country. 
Another important point that can be drawn from the above quotes is the con-
firmation of the types of crimes that occurred in the events which were not 
limited to killings but also included many other types of crimes ranging from 
extermination to forced disappearances.  
 The various types of crime mentioned by the Commission are not the only 
hardships that have been borne by the victims. The NHRC discloses how the 
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victims as well as the families of the victims and their descendants have suf-
fered continuing mental distress because of discrimination against them with 
regard to their civil and political rights, as well as in economic, social, and cul-
tural affairs. Numerous efforts had been made by the victims to ensure their 
basic human rights and the restoration of their basic rights. One of the actions 
taken by the victims was the presentation of their complaints to the NHRC. 
The NHRC responded to this by establishing an investigative team to carry 
out a preliminary investigation. 
 In the introductory part of the report, the NHRC identifies four main bar-
riers encountered by the Commission in executing its mandate to investigate 
the events: 
1. The huge geographical spread of the 1965-1966 events. 
2. A limited budget. 
3. The lengthy duration of the events (the long duration of the events and the 
fact that they occurred in the past). 
4. The trauma experienced by the victims.230 
The NHRC further states that it realises the magnitude of the 1965-1966 events 
and the fact that they occurred in numerous locations throughout the country. 
However, limited availability of human resources and lack of funding, as 
stated above, has forced the Commission to focus its investigation on a limited 
number of places. Certain districts were selected in order to focus on incidents 
in detail. The chosen districts and places were Maumere, the Denpasar Gero-
bokan Prison, several prisons in South Sumatra, South Moncong Loe, South 
Sulawesi, the Island of Buru and the Jalan Gandhi Detention Centre in Medan, 
North Sumatra.  
3.2.1 The Investigation in the Region of Maumere 
In the region of Maumere, the NHRC found out that crimes in the form of kill-
ings took place in three different locations: Wairita Coast, the village of Flores 
Timor and the Gelinting Police Command Centre. The report states that some 
15 civilians who had been identified as members, leaders, and sympathisers of 
the PKI were killed in Wairita Coast, while in Flores Kampung, witnesses said 
that they had seen the killings in several places in the district of Maumere. The 
report also states that people were brought there in trucks with their hands 
tied, taken down from the trucks, and led to the edge of the trench. Other wit-
nesses estimated a much greater number, telling the NHRC that no less than 
500 people were killed in the Gelinting Police Command Centre.231  
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 In relation to the investigation in Maumere described above, the NHRC 
concludes: 
The investigation of incidents that followed in the wake of the incident known as 
Gerakan 30 September, the 30 September Movement, (G30S), and the availability of 
sufficient initial evidence of the occurrence of grave violations of basic human rights, 
as stipulated in Law No. 26 of 2000 on Human Rights Court, specifically crimes 
against humanity such as the killings that occurred in Pantai Wairita, the village of 
Flores Timor and the Gelinting Police Command Centre, all of which are located in the 
district of Maumere and occurred during a period at the end of 1965.232 
3.2.2 The Investigation at Pekambingan Prison, Denpasar 
Denpasar is the capital city of the Province of Bali. The investigation in Bali 
island focused on Pekambingan Prison where the NHRC found that crimes 
against humanity took place in the form of arbitrary denial of freedom and 
torture. The NHRC states: 
Pekambingan was the main place for people who were alleged to be involved in or knew 
about the incident which was planned for 1 October 1965. There were political prison-
ers in this prison, along with criminals and military personnel as well as some women. 
Block B was occupied only by women, while block A, C, and D were used for political 
prisoners, criminal as well as ex-military personnel. As described by the witnesses, 
Pekambingan Prison was the main place of detention.233  
Some witnesses told the Commission that they experienced torture in Pekamb-
ingan Prison between 1965 and 1977. The report states: 
The witness said that they personally experienced torture by the perpetrators in Pek-
ambingan Prison during the time they were detained there. Besides experiencing tor-
ture in Pekambingan Prison, some of the witnesses also saw the perpetrators inflicting 
torture on other victims.234 
In relation to the investigation in Pekambingan Prison, the NHRC concludes: 
Investigations of what happened following the incident widely known as ’30 September 
Incident’, or G30S, indicate that there is adequate initial evidence that grave violations 
occurred as defined in Law No. 26 of 2000 on the Human Rights Courts, in particular 
crimes against humanity such as depriving people of their human rights or in other 
ways depriving people of their rights in violation of international law, such as torture 
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which was perpetrated in Pekambingan Prison, Denpasar, Bali from the end of 1965 
until 1977.235 
3.2.3 The Investigation in South Sumatra 
Based on the disclosures during investigations, the NHRC believes that crimes 
against humanity in the form of enforced disappearances as defined in Article 
9 (i) of Law No. 26 of 2000 occurred in this province. The NHRC states: 
Arrests of victims who were alleged to have been involved in the G30S began in Octo-
ber 1965 in South Sumatra. Some of the victims disappeared while on their way or at 
a temporary prison before being sent to their final place of incarceration, the Detention 
Camp in Kemarau-Palembang from sometime in February 1966 until 1979. The De-
tention Camp on the Island of Kemarau was located in the middle of the River Muai, 
about 6 km downriver from the Ampera Bridge (Benteng Kulo Besak) in the city of 
Palembang. The temporary places of detention were among others: the local police com-
mand centre, the Puterpra Office of the sub-district, a former cowshed owned by Lieu-
tenant Colonel Muhtar Aman in Lubuk Linggau, and the office of the South Sumatra 
CPM (Military Police Corps) on Jalan Merdeka, Palembang. The victims were sent 
from these places of temporary detention to the Detention Camp in South Sumatra on 
the Island of Kemarau Detention Camp, Palembang, South Sumatra.236 
Still in South Sumatra, the NHRC states that crimes against humanity in the 
form of enforced disappearances occurred in Bingin Teluk Village and on the 
Island of Kemarau. In relation to enforced disappearances in Bingin Teluk Vil-
lage, the NHRC states: 
One of the witnesses and a number of other people were put on a barge and taken to 
Palembang. Since then, nothing was heard about where they had been taken. The 
grandparents of the witness went to Lubuk Linggau to look for a person but never 
found him. They have heard nothing either from the security forces as to his wherea-
bouts. All the acquaintances of the witness were taken away on the barge from Bingin 
Teluk Rawas and no one has returned, nor has there been any news about their where-
abouts. The witness also said that nothing was known about physical conditions of the 
victims and moreover, their families were not given access to them to find out what 
happened to them or know about their physical condition. This suggests that steps need 
to be taken as required by the regulations, and the matter should be handled by legal 
process.237 
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In relation to enforced disappearances in the Island of Kemarau the NHRC 
states: 
According to the testimony of a witness, on 27 October 1965, the witness along with 
members of his organisation were summoned by the police in Bangka at Pinang-
Bangka base. From then on, they were detained until August 1978. After being ques-
tioned by the police, they were transferred to a prison of the CPM (Military Police 
Corps). The witness himself was detained for six months, after which he was trans-
ferred to the Island of Kemarau in Palembang. It was only after they arrived there that 
he realised where they were. Then, along with other prisoners, altogether 112 people, 
including the witness and his wife, they were all loaded onto an open truck. After get-
ting on the truck it was closed, the people were covered by a sheet of tarpaulin which 
was not held up by any poles. There were forty people in the first truck; all of whom 
were squatting. As we were being driven away, the tarpaulin was removed and we had 
arrived at the pot of Belinyu Bangka. We were then put onto a ship used to transport 
charcoal which was called PELBA, (Bangka Shipping) which had a capacity of 400 
tons. The 112 of us were loaded onto the vessels on top of the charcoal, then the entrance 
was closed. We were inside without any windows; it was only when some police came 
in that we got some fresh air. While we were on the vessel, we were given food once a 
day. The journey took several nights and we realised when the tarpaulin was removed 
that we had arrived on the Island of Kemarau where there were already hundreds of 
prisoners. We were the sixteenth group to arrive there. The fifteenth group from Liat 
Belinyu River consisted of about two hundred prisoners, so altogether from the island 
of Bangka, there were about three hundred of us while on the Island of Kemarau. We 
were held in a hall 5x25 meters, and were packed together like sardines when we went 
to sleep. The cell of the witness was never opened for the duration of his detention, 
meaning that he was constantly in the cell. We were held and were kept in that place 
for twelve years, until December 1977. The wife of the witness was held for ten years, 
until December 1975. 
This is what happened on the Island of Kemarau, which was also the place 
where many people were killed by gradual means. Because of the poor quality 
of the food they were given, many survived for only one month. Every night 
dozens of people died and their bodies were thrown into the River Musi with 
their hands tied by wire. The bodies were piled up, then taken by motorboat 
and thrown into the River Musi. The bodies were tied with barbed wire, 
weighted down with iron, then taken by motorboat and thrown into the River 
Musi. The witness said he knew about this because he had been ordered to 
throw the bodies into the river. 
 According to the testimony of the witness, it was estimated that about 
30,000 people in South Sumatra disappeared, without any legal process. There 
must be legal accountability for these disappearances. Some were lost or died 
after having been tortured or being dragged behind vehicles, or died from not 
having been given food in prison. They were then thrown into the River Musi, 
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including those thrown into the river from the Island of Kemarau place of de-
tention. 
 Based on the witness statements of those who were also detained but suc-
ceeded in saving themselves as described above, it can be concluded that more 
than one person disappeared or did not return, thought to be around 30,000 
people. According to the witness statement some of these people were tor-
tured, being beaten with iron, denied food while in detention, and their 
corpses were thrown into the Musi River. Before being thrown into the river, 
the corpses of the victims were tied up with barbed wire and weighted down 
with iron. (It is thought that this was done to weight the bodies so that they 
would sink). Theses explanations show that there were victims who were ar-
rested and detained who never returned home.238 
 In relation to the alleged gross violations of human rights in South Suma-
tra, the NHRC concludes: 
Investigations that were undertaken in connection with the G30S incident provide 
adequate indications that gross violations of human rights occurred, as defined in Law 
No. 26 of 2000 on Human Rights Courts, in particular crimes against humanity in 
the form of enforced disappearances as happened in Bingin Teluk Village, Musi Rawas 
and the island of Kemarau, all of which are located in South Sumatra, during the period 
from the end of 1965, up until the present day.239 
3.2.4 The Investigation in Moncong Loe Camp, South Sulawesi 
Testimony from the witnesses provides evidence that forms of slavery oc-
curred in Moncong Loe Camp, South Sulawesi. The report of the NHRC states: 
Witness A was held in custody from September 1970 onwards after being transferred 
from Makassar Prison. The witness was one of the third group of prisoners which was 
sent to Moncong Loe where there were four barracks for men and one barrack for 
women. The witness together with other prisoners built the barracks, the fencing, the 
toilets, a mosque, a polyclinic, a sentry guard post, a church, and a public kitchen. 
These prisoners together with some other prisoners were made to work on several army 
projects such as opening up gardens owned by the army, the size of which depend on 
the rank of soldier to whom it belonged. The gardens were between 4 and 6 hectares in 
diameter. The witness worked on these army gardens up until 1977. 
Witness B was held in Moncong Loe Camp from 1972 after having been transferred 
from Majene Prison, South Sulawesi. He was held in Moncong Loe until 20 December 
1977. (He is quoted as saying) “During my time at Moncong Loe I helped to repair 
the old Kodam (provincial military command) building, the Chandra Kirana building 
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together with a captain from the military-engineers unit of The Hasanuddin division, 
the construction of 100 housing units for lower-ranking officers in Sungguminasa, 
district of Gowa. My routine work while in the Moncong Loe Camp was working in 
the gardens of the Military Police officers and civilian employees, as well as doing other 
work such as drawing designs. Whenever they saw us doing nothing, they became 
angry.” 
Witness C was detained in Moncong Loe from 1970 until December 1977. While he 
was detained in Moncong Loe, the witness cleared forests for conversion into planta-
tions and gardens. 
Witness D was detained in Moncong Loe Camp from 1971 until December 1977. 
While he was detained in Moncong Loe Camp, he cleared forest for conversion into 
plantations and gardens. 
The statements made by the above witnesses indicate that the prisoners were used as 
slave labour to build barracks, fencing, toilets, mosques, a polyclinic, a sentry post, a 
church and a public kitchen. The prisoners were put to work on several military pro-
jects such as clearing the way for gardens which were privately owned by the army, 
the size of which depended on the rank of the officer in question. The sizes varied from 
4 to 6 hectares. The witnesses were used as slave labour of whose labour was also used 
to build a 23 km road from Moncong Loe to Daya. In the process of building the road, 
the prisoners were ordered to carry rocks down from a mountain for the construction 
of the road. Apart from that, the prisoners were ordered to work on plantations, to 
plant and harvest the crops, to build and repair houses privately owned by officials, to 
cut down and gather together bamboo which was then sold, the proceeds of which went 
to the officers at Moncong Loe. They were never paid anything for their work. Some 
witnesses said they were given only half a litre of rice a day which was supplied weekly. 
This points to the perpetration of punishable offences and evidence that the perpetrators 
made use of the powers associated with their rights of ownership to one or several pris-
ons, such as selling, buying, lending or exchanging the said person or persons. These 
facts can lead to legal action being taken. 
Whereas the actions of the perpetrators who were members of the security forces and 
who were in charge of running the Moncong Loe Camp, which they did either individ-
ually or ordering others to do, which can be classified as using authority and facilities 
such as their offices to arrest and detain the victims for a long time, at least from 1979 
until 1978. The number of victims amounted to at least one thousand people who had 
been identified by the perpetrators as members, executive officials or sympathisers of 
the PKI. 
Witness A was detained in Moncong Loe Camp from September 1970 until he was 
released on December 1977. He was one of a group of 44 people, the third group of 
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which had been sent to Moncong. Eighty to one hundred prisoners were accommodated 
in each of the barracks which measured 6x20 meter. 
Witness B was detained in Moncong Loe Camp from 1972 until 20 December 1977, 
having been moved there from Majene Prison in South Sulawesi. Witness C was de-
tained in Moncong Loe Camp from 1970 until August 1974. Witness D was detained 
in Moncong Loe Camp from 1971 until December 1977. 
According to the testimony of these witnesses, the perpetrators had deprived them of 
their liberty by putting them in a place that was fully under the control of the perpe-
trators. Hence, this points to the committal of punishable offences and indications and 
a quo factors which should lead to legal action being taken. 
Witness A was detained in Moncong Loe Camp from September 1970 until his release 
on 20 December 1977. He was detained there as one of a group of 44 people. Each 
barrack which was 6x 20 metres was inhabited by 80 to 100 persons. There were four 
barracks for men and one barrack for women. The witness was released on 20 December 
1977 in a group of altogether 466 people. During the entire period of his detention, he 
was never given a detention or arrest warrant. 
Witness B was detained in Moncong Loe Camp from 1972, having been moved there 
from Majene Prison, South Sulawesi. He was held in Moncong Loe Camp until 20 
December 1977. He was released on 20 December 1977, by virtue of an order No. 
SPRIN/802/TPD/X11/1977. After his release, he was under house arrest. During the 
time of his detention in Moncong Loe, he was never shown an arrest or detention war-
rant. 
Witness C was held in Moncong Loe Camp from 1970 until August 1974. His release 
certificate was from Teperda (Regional Interrogation Team), Sulselra (South Sula-
wesi), dated 8 August 1974 which stated that he had been classified as C3. During the 
entire period of his detention, he was never given any warrant for his arrest or deten-
tion, and moreover, he was never taken before a court of law. 
Witness D was detained in Moncong Loe Camp from 1971 until December 1977. His 
release certificate stated that he was classified as B2 together with Mukhlis, who was a 
member of the executive of the PKI in South Sulawesi. During the entire period of his 
detention, he never received any order for his arrest or for his detention, and moreover 
he was never taken before a court of law.240 
In relation to the investigation conducted in Kamp Moncongloe, South Sula-
wesi, the NHRC concludes: 
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An examination of the events which followed in the wake of the incident known as the 
’30 September Movement’, indicates the availability of sufficient initial evidence of the 
committal of grave human rights violations as stipulated in Law No. 26 of 2000 on 
Human Rights Courts, in particular crimes against humanity such as slavery, depri-
vation of freedom as well as being subjected to ill-treatment such as occurred at Mon-
cong Loe Camp, South Sulawesi for a period which lasted at least from 1970 until 
1978.241 
3.2.5 The Investigation in Buru Island, Maluku  
Based on the facts found during the investigation, the NHRC believes that 
crimes against humanity in the form of slavery likely happened in Buru Island. 
The witnesses told the Commission that they were ordered to report daily to 
the Koramil (Komando Rayon Militer, district military command) office for about 
a year or more, and when the commander of the Koramil was replaced, they 
were ordered to work at the Koramil office for two months without pay. Wit-
nesses also told the NHRC that they had to work on the construction of a res-
ervoir for two months. Other witnesses stated that they had to work without 
payment. For example, at the CPM housing complex where they worked for a 
whole year without pay and were ordered to attend roll call three times a week 
at the district administration and at the Koramil. The fate of the wives of these 
witnesses was even worse because they had to satisfy the sexual desires of 
people who were not limited to members of the armed forces. Almost 90 per 
cent of the wives of these prisoners were asked to sexually ‘satisfy’ people.242 
The NHRC states: 
According to the witnesses ‘statements, they were made to work in the village of Kroyo, 
Karang Malang sub-district, Sragen where they had to till the rice fields of the local 
population without pay. The witnesses were ordered to work in Toro for three months 
to help build a dam. After that, they were transferred to another job to repair a road for 
one month. The witnesses were ordered to help build the Karang Arom Sukadono dam 
for six months without being paid. They were ordered to search for sand between Sum-
ber Lawang and Purwodadi for three months. The witnesses were also ordered to make 
bricks. They were woken up every morning to do unpaid work searching for firewood. 
It was only after they had done this that they were allowed to wash themselves in the 
river. They were required to report to the authorities for one year. 
According to statements by the witnesses, they were made to work for the local 
detention commander in Jalan Binjai; this work is classified as forced labour. 
The prisoners were forced to work from 7am until sunset at 6pm. Fifty people 
were sent out in weekly rotas to work on the fields in Bekala, breaking up 
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rocks, planting seeds, digging the soil, harvesting rice and corn and other crops 
for delivery to the CPM store house behind the Medan district court. Not only 
that, but also digging ditches for septic purpose/WC without knowing who 
this was for. This work which was not paid for was organised by the local mil-
itary commander, Second Lieutenant Ismanu, for which they received a packet 
of rice. If the witness did not want to do this work, we asked someone else to 
replace us, or said that we were not well.243 
 In relation to the investigation in Buru Island, the NHRC concludes: 
Investigation of the incident that followed in the wake of the G30S provides sufficient 
initial evidence of the perpetration of grave human rights violations as defined in Law 
No. 26 of 2000, specifically crimes against humanity in the form of slave labour on the 
island of Buru, Maluku, for the period from at least 1970 until 1978.244 
3.2.6 The Investigation at Detention Centre in Jalan Gandhi, Medan, 
North Sumatra 
In Medan, North Sumatra, the NHRC focused the investigation of the 1965-
1966 events at the Detention Centre in Jalan Gandhi. The Commission noted 
at least four types of crime that occurred during the 1965-1966 events namely 
killings, deprivation of liberty and arbitrary seizure of physical freedom, tor-
ture, and enforced disappearance. Regarding the killings in Jalan Gandhi, the 
NHRC states: 
The witness said that he had seen people being whipped, kicked, beaten with trun-
cheons, given electric shocks and other kinds of torture. Some prisoners had died as a 
result. Some prisoners were also ‘handed on’ (dibon) in the middle of the night. Such 
things happened in Gandhi as well as in the Suka Mulya Prison. The officers who 
would dibon prisoners were those working at the general staff at Kodam 1. In most 
cases, the prisoners who were ‘dibon’ in the middle of the night from Gandi or from 
Suka Mulia Prison never returned.  
In addition to the inhumane treatment described above, the victims had to live 
in very poor conditions. The Commission states: 
The witness was detained in the prison on Jalan Gandhi, Medan for about four and a 
half years, from July 1968 until December 1972. He was given a packet of rice once a 
day consisting of rice mixed with corn, with a bit of shredded coconut, the equivalent 
in size of the contents of half a coconut shell. They never had any fish, meat, or eggs. 
The only vegetables they received was ‘kangkung’, a kind of leaf, spinach, mixed with 
leeches and bits of grass, mixed with snake meat. The food had no salt and was not 
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flavoured with chillis. Water for taking a bath was in short supply, it had to be shared 
and the time allowed for bathing was very short. There was nothing available to keep 
you healthy.  
The witness said that one afternoon in May 1975, he was summoned by one of the 
interrogators in Jalan Gandhi, Medan, ordering him to report. The following day he 
went to Gandhi. He was questioned briefly and immediately arrested. Everything he 
had, his watch, his shoes and his clothes had to be handed over to the interrogator. His 
wife once asked for the watch to be returned but the interrogator replied: “What’s the 
matter? You’re lucky your husband is being detained and hasn’t been killed. If you go 
on making a fuss, we’ll torture him”. 
On 28 October, the witness, along with about a hundred people, including members of 
the CGMI (Centre of Indonesian Student’s Movement, Central Gerakan Mahasiswa 
Indonesia), Germindo (Indonesian Student’s Movement, Gerakan Mahasiswa Indone-
sia) and other people were summoned. When he reported himself, he was warned not 
return home or run away because his home was going to be digrebek (raided). On their 
arrival in Belawan port, Medan on 14 October 1965, they were all searched again by 
people in civilian clothing who were being guarded by members of the army. All their 
books and printed materials were confiscated. On that occasion, a member of the police 
State Security Service (Dinas Pengawasan Keselamatan Negara, DKPN) in civilian 
clothing warned him not to go to the offices of any of their organisations because they 
were all being watched. Before the group arrived at the office of Sentral Organisasi 
Buruh Seluruh Indonesia (Centre of Indonesian Labour Organization, SOBSI) in 
Jalan Medan Binai, it had been burnt down by mobs of people under the protection of 
the army. It was on that occasion that the chairman of SOBSI and two persons who 
were guarding the building were killed.245 
In relation to the arbitrary deprivation of people’s liberty in Jalan Gandhi, the 
NHRC states: 
In 1968, the witness was arrested by a member of the army in uniform. The witness 
was placed under detention in a sort of detention centre on Jalan Gandhi, Medan. 
That in November 1965 at 1 pm, a group of soldiers from Kodim came to this witness‘ 
home in Jalan Sei Sipur. In May 1975. The witness had received a summon from one 
of the interrogators on Jalan Gandhi. The summon ordered him to report himself. On 
the following day, when he went to Gandhi, he was immediately questioned and then 
arrested. The witness was subsequently transferred to Suka Mulya. There were three 
blocks of cells in Suka Mulya with hundreds of people in them. Block C was used for 
former members of the armed forces who had deserted. The witness was detained in 
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Suka Mulya and in September 1976, he was transferred to Tanjung Kaso along with 
a busload of other prisoners. 
The witness was detained in a number of places as follows: 
1. The CPM office on Jalan Sena, Medan. 
2. A detention centre in Jalan Binjai, which is now the headquarters of Kodim Bukit 
Barisan where he was held for half a year.  
3. In Tanjung Kaso detention centre for about a week. Then he was moved away 
along with thousands of prisoners, travelling by train. 
4. In a temporary detention centre on Jalan Gandhi for about two months in In-
stalasi Rehabilitasi (Rehabilitation Installation, Inrehab) Suka Mulya for about 
four years. 
5. In Tanjung Kaso detention centre until his release in May 1978. 
The witness saw three locations in Puterpra which were being used as temporary de-
tention centres for people accused of being involved in the G30S. These three places 
were a former Chinese school, the office of the Sungai sub-district and the former office 
of a Chinese association. There were about two hundred prisoners in these three build-
ings. There were 19 barracks which were closely guarded by the Army. It means that 
altogether about 1,000 people were being detained in various places on Jalan Binjai. 
On 10 November 1965, when the witness was summoned to Puterpra (Kodim), he was 
together with about six hundred members of the BTI from various districts. They had 
been ordered to report to a field in front of a Koramil. The witness was then detained 
in a former marketplace which had been transformed into a detention camp. The wit-
ness was then detained in a number of places, Kodim Taruntung, Taruntung Prison, 
Puterpa Parlilitan and Sibolga Korem. Subsequently, the witness was required to re-
port. When he was summoned to Puterpa , he was taken to Suka Mulya Prison by the 
Puterpa officer. The officer did not explain anything to the witness. In 1975, the wit-
ness was transferred to Tanjung Kaso Prison. From Tanjung Kaso, he was moved back 
to Suka Mulya Prison in the beginning of 1978. It was not until December 1978 that 
the witness was released, together with a number of other prisoners, altogether one 
thousand prisoners.246 
In relation to the torture in Jalan Gandhi, the NHRC states: 
That while he was detained in Gandhi, the witness was tortured. During his interro-
gation, he was struck on his upper back and on the thigh with the leg of a table, as 
result of which he was in a lot of pain. Later that night, another soldier interrogated 
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him but this time he was not struck and the interrogation was written up. But the 
witness never received an arrest warrant. Following this, he was detained in the same 
place for about two months before being transferred to the detention centre in Suka 
Mulya. 
The witness said he knew a lot about these incidents in Gandhi because he had seen 
them himself: whipping, kicking, hitting prisoners with truncheons, giving electric 
shocks and other things. Some prisoners died after being tortured. Some prisoners were 
frequently ‘handed on’ (dibon) in the middle of the night. This happened both in Gan-
dhi and in Suka Mulya. The officers who frequently ‘handed on’ prisoners were mem-
bers of the general staff of Kodam 1. Most of the prisoners who were ‘dibon’ from Gan-
dhi and Suka Mulya never returned. 
At the office of First Assistant of Kodam in Jalan Gandhi, the witness himself was 
tortured. He was trampled on time and again by a former member of the police Mobile 
Brigades (Brigade Mobil, known locally as ‘Brimob’) who had deserted and who worked 
for the intelligence, after which he fell unconscious and started spitting blood and he 
was also given electric shocks on the index finger of his right hand. 
Sometime in 1970, the witness was summoned by Koramil who told him that it was 
on the orders of his commander. The witness was interrogated again for allegedly being 
a member of the ‘night PKI’ but his answers were the same as on previous occasions. 
That afternoon, he was sent to Jalan Gandhi and was again interrogated and accused 
of being ‘night PKI’. When denied this, he was given electric shocks. He was given a 
shock on his neck and immediately fainted. After regaining consciousness, he was taken 
to Koramil Koala and then returned home. 
During the whole time, he was in Gandhi, members of Team Teperda, all of whom were 
military personnel, interrogated him daily. He was then taken to a large hall along 
with other prisoners and was again tortured. At first, he was struck by hand, then 
struck with a wooden rod, and then struck with rattan. On one occasion he was hit 
hard with rattan on the palm of his right hand as a result of which his hand became 
swollen and it was as if the skin would peel off. Another form of torture to which he 
was subjected was having his feet placed under the legs of a table; two officers then 
jumped onto the table and started jumping up and down. As a result, the nails on his 
feet turned black and one by one, they fell off. He tried hard to bear the terrible pain. 
He was never given any medication by the interrogators or seen by a doctor. 
The witness was also given electric shocks, stabbed and the muscles round his ribs were 
struck with an open hand, injuring his ribs. All this torture was inflicted in order to 
get him to admit that he had hidden some weapons. This went on for the whole time 
that he was detained in Gandhi. 
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When they were about to enter the Ureka Campus they were all searched by troops 
from Kostrad and Siliwangi Kodim, West Java. The witness remained there until 6 
October 1965. That afternoon, the head of the group ordered all the prisoners to gather 
together in a group and return to where they had originally been held. On the morning 
of 7 October 1965, the witness together with a group from CGMI Medan was sent back 
to Medan by ship via Tanjung Priuk. When they arrived in Tanjung Priuk they were 
all interrogated again and thoroughly searched. While on board, members of the Army 
in full uniform and their families were interspersed among the group. The witness said 
that he did not know the meaning of this. They said they were taking leave to go home 
to Medan. 
During the time he spent in Jalan Gandhi, the witness was interrogated and while this 
was going on, several officers from Gandhi Prison were present. The interrogator asked 
him about the whereabouts of the executive committee of the Partai Komuniss Indone-
sia of the Karo district who had not yet been arrested. “Where are they?” he was asked, 
to which the witness replied: “I don’t know.” He said that for the past year he had been 
in a prison in Kabanjahe. They did not believe him and hit him on his back and on his 
feet with a stick that was as big as a ‘kasti’ ball. He was beaten only once but it made 
him very ill. As a result of this, he now experiences problems whenever there is a 
change in the weather. 
This interrogation took place at 11pm and afterwards, they were all put in a room 
where women prisoners were being held. There were altogether about thirty women 
there. The witness remembers that one of the women was breastfeeding a baby. The 
witness was never brought before a court of law/ He was simply arrested just like that, 
then detained and then released, just like that. 
That during the time he was detained in a prison on Jalan Gandhi Medan, the witness 
experienced the following treatment: 
1. Being struck by hand, with rubber truncheons, with pieces of wood, with damp 
wood which was about half a metre long and which was a thick as the arm of an 
adult which was used to strike him until the wood fell to pieces. 
2. Detained in a toilet area that was full of human waste for about ten days. 
3. Left soaking in water which was deep enough to reach the waist of an adult for 
about one week. 
In relation to enforced disappearances in Jalan Gandhi, the NHRC states: 
The witness said he knows more than sixty people were transferred from TPU A to 
Suka Mulya Prison, some of whom were moved to Gandhi Satgas Intel (Army Intelli-
gence Unit). All sixty people disappeared and to the present day, nothing is known of 
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their whereabouts. Among them were some students of AISA (Ali Arkham Social Sci-
ences Academy) which belonged to the PKI in Medan, as well as workers ‘leaders who 
had been arrested in various parts of Medan. 
According to the statement of the witness, at the time he was detained in Kodim Medan 
and then taken to TPU A on 27 May 1966, he saw and personally experienced himself 
that 27 people, three of whom were women, were taken away by infantry troops in the 
middle of the night from TPU A Suka Mulya to another place called Pomdam in Me-
dan. They never returned either to TPU A or to their homes.  
In the middle of 1967, in the middle of the night, the witness was also aware of the fact 
that sixty people were moved from TPU A to Suka Mulya Prison, while some others 
were transferred to Satgas Intel in Gandhi. All these sixty people disappeared and 
nothing is known to this day about their whereabouts. They included some students 
from AISA (Ali Arkham Social Sciences Academy) which belonged to the PKI in Me-
dan, as well as workers leaders who had been arrested in a number of districts in Me-
dan. 
The witness said that Elmut Tobing, a member of the executive committee of Baperki 
in North Sumatra, was interrogated in Jalan Merbabu and then sent to Pomdam Bukit 
Barisan. Since that time, nothing has been heard about his whereabouts. 
Following his return from CGMI congress, a student leader called Martin Saragih was 
summoned by Pomdam in Medan at the beginning of October 1965 and also disap-
peared. Several leaders of Gerwani including Rumiato, Anuar Jampak and Ranos Sem-
biring have disappeared. At least seven people were shot at with firearms in the middle 
of 1966 in Lau Gerbong, Tanah Karo, North Sumatra. 
In February 1966, late at night, officials took three friends away from the detention 
centre where the witness was being held. They were M Noor, the secretary of the Sub-
Section Committee of the PKI in Labuhan Deli, the son of M Noor, Effendy, secretary 
of the Pemuda Rakyat in Labuhan Deli, and Efendi, Secretary of Lekra in Labuhan 
Deli. They never returned home. He heard that the three had been shot dead. They were 
detained in a house near the Labuhan Deli prison, which is now called ‘Simpang Kan-
tor’. 
On the basis of the statements of the witness, the conclusion can be drawn that these 
were cases of enforced disappearances.247 
In relation to the investigation in Jalan Gandhi, the NHRC concludes: 
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The investigation of the incidents which occurred in the aftermath of the events known 
as G30S, provides sufficient initial evidence that grave human rights abuses as defined 
in Law No. 26 of 2000 on Human Rights Courts were committed, in particular crimes 
against humanity in the form of killings, the arbitrary deprivation of freedom or dep-
rivation of other physical freedoms which are in violation of the basic principles of in-
ternational law, as well as torture and enforced disappearances at the Jalan Gandhi 
detention centre in North Sumatra from en of 1965 and for a number of years thereaf-
ter.248 
3.3 THE ANALYSIS OF THE NATIONAL HUMAN RIGHTS COMMISSION ON 
THE INVESTIGATION OF THE 1965-1966 EVENTS 
After completing the investigations in the various locations described in Sec-
tion 3.2 , the NHRC made an analysis of various crimes committed during the 
1965-1966 events. The main legal instrument being used by the Commission is 
Law No. 26 of 2000 on Human Rights Court. 
3.3.1 General principles regarding crimes against humanity 
Article 9 of Law No. 26 of 2000 states that ‘’a crime against humanity as re-
ferred to in Article 7 (b) is an action which is undertaken as part of a broad 
series of attacks that are widespread or systematic and it is known that the 
attacks are aimed against the civilian population”. In relation to the aforemen-
tioned provision, the NHRC argues that a crime can be said to be a crime 
against humanity if said act is part of a series of attacks.249 In this case, these 
attacks must occur systematically, or are widespread and are known (by the 
perpetrators) as being part of an attack against the civilian population. Fur-
thermore, Article 9 of Law No. 26 of 2000 states that “what is intended as an 
attack that is directed specifically against the civilian population is part of a series of 
attacks against the civilian population conducted in pursuit of the policy of the author-
ities or a policy related to an organisation”. 
 In order to prove that the principles referred to in Article 9 of Law No. 26 
of 2000 are met, the NHRC states that it has selected six areas and places that 
were deemed to be representative of the how the crimes were perpetrated as 
defined in the aforementioned articles. The selection was done in order to 
reach a more detailed definition with regard to the locations and people who 
should be called to account.  
 Based on the statements of the witnesses from the six districts, the NHRC 
states that elements of grave human rights violations as defined in Article 9 of 
Law No. 26 of 2000 can be described as follows: 
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3.3.2 An action (principle of objectivity/actus reus) 
Every act mentioned in Article 9 constitutes a crime against humanity. This is 
not conditional upon there being a number of crimes perpetrated together, 
such as, killing and rape, or a combination of these criminal acts.250 The nine 
acts, namely, killing, extermination, enslavement, eviction or forced removal 
of the population, the deprivation of personal freedom, torture, rape, and en-
forced disappearance are specified in Article 9 a,b,c,d,e,f,g,h, and i of Law No. 
26 of 2000 on Human Rights Court. The NHRC believes that killings in the 
context of the 1965-1966 events were carried out after compiling lists of the 
names of the victims who were then ‘dibon’ from prisons, and never returned. 
The NHRC states that witnesses have told them that they received information 
telling of victims having been taken away and never return up to the day the 
Commission visited the place. Moreover, the victims never returned home nor 
were their families able to find out where they were.  
 The NHRC found that torture was perpetrated while the victims were be-
ing interrogated at POMDAM (a military institution), at police stations, at im-
migration offices, at Chinese homes, and at Pekambingan Prison. The crime of 
torture, the NHRC states, was perpetrated in such manners as whipping peo-
ple using a bull’s penis and pressing people’s hands together after putting 
pieces of wood between their fingers. In addition, people were beaten on the 
head with wooden sticks and their backs were slashed with razor blades after 
which wounds were left to fester. People were also deprived of their freedom 
through arrests and detentions that were not in accordance with established 
procedures. Finally, people were enslaved as they were forced to work in the 
homes of military personnel. With reference to the general conclusions and 
specific conclusions in the six selected areas, the NHRC is of the opinion that 
these crimes took place.251 
3.3.3 An action perpetrated as part of an attack (Objectivity/actus reus) 
The actions must be taken as part of an attack. The NHRC gives an example 
that mass killings directed against the civilian population can be regarded as 
an attack against the entire civilian population. It describes the characteristics 
of an 'attack' as follows: 
1. Systematic or widespread actions that were undertaken repeatedly (mul-
tiplicity commission of acts) which were the result of state policy or organ-
isation. Such multiplicity commission means that these were not single or 
isolated actions. 
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2. An attack, either widespread or systematic, is not necessarily led by the 
military, according to international humanitarian law, but can be broadly 
interpreted. For example, it can include campaigns or operations led by 
the civilian population. Such attacks do not necessarily involve the armed 
forces or armed groups. 
3. An attack has the civilian population as its main target. 
In relation to the characteristics of “attacks” described above, the NHRC states 
that arrests without warrants happened in various areas. The NHRC states: 
In previous sections of this report, it is stated that in almost every place, arrest and 
detention were accompanied by violence and persecution which began on the way to 
the place of detention, while people were being questioned, as well as during detention. 
Generally speaking, torture was used to get statements, to get confessions, to force 
someone to sign a document or for other reasons. The types of torture include giving 
electric shocks, putting a person’s feet under the legs of a chair on which someone is 
sitting and using cigarette butts as the way to get a statement or a confession. The 
types of torture were not only physical but also mental, such as for instance threaten-
ing to kill someone, intimidation, using words or abuse or obscene language, stigma-
tising someone for alleged association with the PKI or other forms of abuse aimed at 
undermining a person’s dignity.252 
The NHRC further states that the facts related to the attack directed against 
members or sympathisers of the PKI are sufficient reason to establish that there 
was persecution aimed at a particular group of people or an organisation. The 
NHRC believes that evidence is found that leads to the conclusion that gross 
violations of human rights against a single person or more have been carried 
out, which is in breach of international law. These human rights violations 
took the form of killings, forced evictions, unlawful arrest and detention, bru-
tal and inhumane actions and the elimination or deprivation of people’s own-
ership rights towards a certain group based on their similarities in political 
beliefs.  
 The NHRC further states that such acts must be carried out as part of an 
attack to be considered as crimes against humanity. In this case, the NHRC 
states that the crimes committed were not isolated crimes, but part of an attack. 
This means that the crimes, in their nature and their effect, are objectively an 
attack. The NHRC refers to the verdict on Tadic that states that a crime that is 
not related to the widespread and systematic attack of a civilian population 
cannot be tried as a crime against humanity. Crimes against humanity, accord-
ing to the NHRC, are crimes with special characteristics that are morally worse 
than ordinary crimes. In order to charge a person with a crime against human-
ity, it must be proven that the crime in question was perpetrated as part of an 
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attack against the civilian population and that the accused was aware that their 
crime was so related. The NHRC uses the appeals verdict in Tadic that states 
two conditions that must be fulfilled: (a) the alleged crimes were related to an 
attack against the civilian population, and (b) the perpetrator was conscious or 
aware of the relationship between the crime that he was committing and the 
attack that occurred. The NHRC states:  
It is clear that acts such as killings, forced evictions, deprivation of a person’s freedom, 
torture and persecution which were directed against members and or sympathizers of 
the PKI were not independent or isolated acts but were related to and part of an action 
that was an attack against members and or sympathizers of the PKI. According to what 
has been stated above, the series of acts in the attack include attacks in which firearms 
were used, arson which resulted in the loss of life, the destruction of people’s homes, 
the arbitrary deprivation of a person’s freedom, torture, forced evictions and persecu-
tion.253 
The NHRC is of the opinion that the acts of the attack and a series of acts which 
followed were military operation to crush a movement that was named ‘a sub-
versive movement’ by civilian and military officials. All of the facts above are 
said to have shown convincingly that the committed acts are related to the at-
tack which was directed against the civilian population and that the accused 
was aware of the relation between the committed crimes and the attack. It can 
therefore be affirmatively argued that the acts of killing, forced eviction, dep-
rivation of freedom, torture, and persecution directed at members and sympa-
thisers of the PKI were not isolated acts but were part of a series of attacks. 
3.3.4 Widespread and systematic (Objectivity/actus reus) 
The NHRC states that the characteristics of ‘widespread’ and ‘systematic’ are 
fundamentally important in crimes against humanity for distinguishing these 
crimes from ordinary crimes that are not recognised as international crimes. 
However, the NHRC warns that the words ‘widespread’ and ‘systematic’ do 
not mean that every crime committed should be widespread and systematic. 
In other words, acts such as killings, rapes and hitting people do not need to 
be widespread and systematic to be considered crimes against humanity. The 
unity of the actions, described above,can also lead to crimes being considered 
as widespread and systematic. Furthermore, the NHRC argues that it is not 
necessary to prove that crimes are both widespread and systematic, as a crime 
can also be part of an attack that is only widespread or only systematic. The 
NHRC also argues that the understanding of ‘systematic’ and ‘widespread’ 
will have to be guided by jurisprudence of the decisions adopted by the Inter-
national Criminal Tribunal for the Former Yugoslavia (ICTY), the International 
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Criminal Tribunal for Rwanda (ICTR) and by doctrine. The aforementioned 
approach would be taken considering that neither Law No. 26 of 2000 on Hu-
man Rights Court nor the Rome Statute include any definition of the meaning 
of the words ‘widespread’ or ‘systematic’. 
3.3.5 Widespread 
The word ‘widespread’ refers to the number of victims, and this concept in-
cludes “massive, frequent, and repeated, actions on a massive scale, collec-
tively carried out and have a serious effect”. Based on the information gath-
ered from the witnesses, the NHRC believes that there are legal facts that in-
dicate that types of crimes as stipulated in Article 9 of Law No. 26 of 2000 have 
occurred in regions which have been visited by the Commission. The NHRC 
believes that the information obtained from the witnesses indicates that the 
incidents occurred all over the Republic of Indonesia. In even more detail, the 
incidents can be seen in six areas which were selected by the team to describe 
that all these forms of crime really happened and provide the basis for stating 
that the element of ‘widespread’ in the events of 1965-1966 has been fulfilled. 
The geographic spread of the victims, shown by the incidents which occurred 
in many places, combined with the information related to the number of vic-
tims leads to a conclusion that the crimes were not isolated, single or random 
acts but were a collective crime. 
3.3.6 Systematic 
The NHRC states that the word ‘systematic’ refers to ‘a specific pattern of 
method’, which was organised comprehensively and used the same pattern 
throughout. According to the statements by the witnesses, it is evident that the 
crimes committed ran along similar lines that established a clear pattern. The 
acts that occurred and were experienced by the victims were described as fol-
lows: The action would commence with the arrest of victims by the perpetra-
tors, who were subsequently held in military bases, particularly at the local 
Koramil (Puterpa), in prisons or in places occupied by the military. In these 
detention centres, the victims were interrogated by the security forces which 
consisted of army personnel, the police and attorneys. While being interro-
gated, the victims were subjected to acts of violence such as persecution, rape 
and even murder. While under detention, the victims were rarely allowed ac-
cess to their families. They were not properly fed and in some cases were given 
no food at all. Some witnesses said that they saw detainees dying of malnour-
ishment. A small number of detainees were brought before a court of law 
which the victims regarded as having conducted unfair trials. The sentences 
meted out were maximal and some people were sentenced to death. During 
the following years, some of the detainees were sent to internment camps such 
as the Island of Buru and Nusakambangan.  
74 Chapter 3 
――― 
 This was the sequence of events that the vast majority of the victims expe-
rienced during the 1965-1966 events. In every case, the sequence was the same, 
for example killings occurred after lists of victims had been drawn up and 
these lists were then used by large groups of people who had been mobilised 
by the security forces to kill the victims on the spot or to take them away to be 
killed in locations that had been prepared in advance, or to locations such as 
rivers, caves, places along the coast, or very deep wells or holes in the ground. 
While being interrogated the victims were beaten, electrocuted, stripped na-
ked and forced to make confessions. Threats were often made against their 
relatives. In regards to the crime of enslavement, victims were made to do 
forced labour on government projects or for the army and they were given 
inadequate food or were made to work in the homes of military officers. 
 Based on the statement of the witnesses, the NHRC concludes that the 
crimes above were not spontaneous but were allegedly part of a pattern that 
had been prepared by the perpetrators. Moreover, there was a similarity be-
tween patterns in every one of the regions that shows a continuity between 
incidents that happened in those regions.  
3.3.7 Directed Against the Civilian Population (objectivity/actus reus) 
The NHRC states that in order to be able to say that a crime against humanity 
was committed, the actions must have been directed against the civilian pop-
ulation. However, the NHRC reminds us that this condition does not mean 
that the entire population of the state, entities or regions had to be the objects 
of the attacks. The use of the word ‘population’ implicitly shows several crimes 
which differ from a single crime or against a certain person. The NHRC states 
that crimes against humanity can also be perpetrated against members of the 
civilian population who are of the same nationality as the perpetrators and 
even against persons who have no nationality. The expression ‘civilian popu-
lation’ includes all the people who were not actively involved in hostilities, or 
were not on the side of those taking part in combat. This includes members of 
the security forces who had surrendered because they were ill, had been 
wounded, or for other reasons. Consequently, the militias, paramilitaries and 
other such groups cannot be referred to as the civilian population.  
 Based on the elucidation of Article 9 of Law No. 26 of 2000, what is meant 
by ‘attacks aimed directly against the civilian population’ is a series of actions 
against the civilian population as a continuation of the policy of the authorities 
or the policy related to an organisation. In order to establish whether actions 
were directed against the civilian population, the NHRC examined 359 wit-
nesses, all of whom were civilians as defined in Article 3 of the Geneva Con-
vention. The majority of these witnesses were victims themselves or were rel-
atives of victims who had been accused of having a connection with the PKI. 
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3.3.8 What Was Known 
The words ‘who knew’ refer to the mental attitude (mens rea) of those in-
volved in this crime. The perpetrators committed the crime against humanity 
in the knowledge that the attacks were directed against civilians. This does 
however not mean that this was known in all of the actions. The knowledge 
can be either actual or constructive. Specifically, the perpetrators did not need 
to know that their actions were inhumane or that they were crimes against 
humanity. Committal of the crimes need not have been discriminatory, except-
ing actions that were persecutory in the context of crimes against humanity.  
 In the 1965-66 events, the perpetrators, especially those at the level of pol-
icy, should be deemed to have known what the impact of their actions would 
be. In the wake of the G30S incident, violence occurred on a massive scale, 
which should have led to preventive measures to ensure that the actions 
would not become even more widespread. It can be assumed that those who 
formulated the policy as well as the commanders in the field not only allowed 
the actions to occur but also actively ensured that the violence would continue 
and would spread further on the basis of the claim that the PKI must be exter-
minated. If there was a political decision to exterminate the PKI, this should 
take cognisance of conditions in a state of law where those who are deemed to 
have committed a crime should be made accountable before a court of law and 
not be implemented by actions that can be classified as crimes against human-
ity. 
3.3.9 The Conclusion of the National Human Rights Commission on the 
Preliminary Investigation of the 1965-1966 Events 
Having examined and analysed all the findings discovered in the field as well 
as the statements of the victims, witness, reports, relevant documents and 
other information, the Ad Hoc Team to Investigate Gross Violations of Human 
Rights of the 1965-1966 Events concludes three important things related to the 
events. First, the team arrived at the conclusion that there is adequate initial 
evidence to believe that crimes against humanity occurred during the events. 
The crimes identified by the NHRC are as follows: 
1. Killings (Article 7 and Article 9 (a) of Law No. 26 of 2000 on Human Rights 
Court). 
2. Exterminations (Article 7(b) jo Article 9 (b) of Law No. 26 of 2000 on 
Human Rights Court). 
3. Enslavement (Article 7(b) jo Article 9(c) of Law No. 26 of 2000 on Human 
Rights Court). 
4. Enforced evictions or the banishment of populations (Article 7(b) jo Article 
9(d) of Law No. 26 of 2000 on Human Rights Court). 
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5. Arbitrary deprivation of freedom or other physical freedoms (Article 7 (b) 
jo Article 9 (e) of Law No.26 of 2000 on Human Rights Court). 
6. Torture (Article 7 (b) jo Article 9 of Law No. 26 of 2000 on Human Rights 
Court). 
7. Rape or similar forms of sexual violence (Article 7 (b) jo Article 9 (g) of 
Law No. 26 of 2000 on Human Rights Court). 
8. Persecution (Article 7 (b) and Article 9 (h) of Law No. 26 of 2000 on Human 
Rights Court). 
9. Enforced disappearances (Article 7 (b) and Article 9 (l) of Law No. 26 of 
2000 on Human Rights Court). 
According to the Commission, the aforementioned actions were part of an at-
tack aimed directly against the civilian population and these actions were un-
dertaken as a direct consequence of the policies of the authorities. Considering 
that these actions were widespread and systematic, the NHRC believes that 
these actions can be classified as crimes against humanity. 
 Second, in relation to the crimes against humanity described above, the 
NHRC concludes that the types of act and the pattern of the crimes which oc-
curred in the 1965-1966 events were as follows: 
 
1. Killings 
Civilians who became victims of killings as a result of operations con-
ducted by the state apparatus which occurred in a number of Inrehab: the 
Island of Buru, Sumber Rejo, Argosari, the Island of Balang, the Island of 
Kemarau, Tanjung Kasu, Nanga-Nanga, Moncong Loe, Ameroro, Nusa-
kambangan, the office of the Mayor of Tomohon, Plantungan, Sasono 
Mulyo, Municipal buildings in Solo, Nirbaya, Ranomut, Manado. Prisons: 
Salemba, the Rice Factory in Lamongan, the building owned by the Chinese 
Association in Jalan Liloyor Manado, Wirogunan Prison Yogyakarta, Solo 
Prison, Kediri, Denpasar. Places where torture was committed: Kalong 
(Jalan Gunung Sahari), Gang Buntu (Kebayoran), a building in Jalan 
Latuharhary, a Chinese house in Jalan Melati, Denpasar, the School in Ja-
pan Sawahan Malang, Machung School in Jalan Nusakambangan Malang. 
The Military Prison TPU Gandhi, Budi Utomo, Budi Kamulyaan. 
 
2. Exterminations 
Civilians who became victims of extermination as a result of operations 
committed by the security forces in a number of places, among others there 
were 300 casualties in Sragen, 1000 in Sikka-Maumere, and 600 at Kali 
Sosok Prison Surabaya. 
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3. Enslavement 
Civilians who became victim of enslavement as a result of operations by 
state authorities were recorded in the following places: more or less 11,500 
in Buru Island (which consisted of 18 units and 3 additional units RST each 
filled with 500 prisons) and in Moncong Loe, Makassar. 
 
4. Evictions or enforced removal of the population 
Civilians who became victims of forced removals or evictions as a result of 
the operations committed by state apparatus were recorded as numbering 
more or less 41,000. 
 
5. Arbitrary deprivation of freedom or other types of deprivation of physical 
freedoms 
The number of civilians who became victims of arbitrary deprivation of 
freedom or other physical freedoms as a consequence of operations con-
ducted by state apparatus was roughly 41,000. 
 
6. Torture 
The torture of civilians as a result of operations committed by the state ap-
paratus in a number of Instalasi Rehabilitasi (prisons) such as in Buru Islan, 
Sumber Rejo, Argosari, Balang Island, the Island of Kemarau, Tanjung 
Kasu, Nanga-nanga, Office of the Mayor of Tomohon, Plantungan, Sasono 
Mulyo, municipal buildings in Solo, Nirbaya, Ranomut Manado. Torture 
also occured in various detention centres sucha as Salemba, Rice Factory in 
Lamongan, a building owned by a Chinese foundation in Jalan Liloyor Ma-
nado, Wirogunan Prison in Yogyakarta, Solo Prison, Kediri, Denpasar. 
Places where torture allegedly occurred such as Markas Kalong in Jalan 
Gunung Sahari, Gang Buntu in Kebayoran, a building in Jalan Latuharhari, 
the Chinese house in Jalan Melati Denpasar, a School in Jalan Sawahan Ma-
lang, Machung School in Jalan Nusakambangan Malang. In addition, tor-
ture also occured in military prisons such as TPU Gandhi, Guntur, Budi 
Utomo and Budi Kemulyaan. 
 
7. Rape and other forms of sexual violence  
About 35 civilians were victims of rape or of other forms of sexual violence 




Civilians became victims of persecution as a result of operations conducted 
by state security forces in a number of places: Instalasi Rehabilitasi Buru 
Island, Sumber Rejo, Argosari, Balang Island, Kemarau Island, Tanjung 
Kasu, Nanga-nanga, Moncong Loe, Ameroro, Nusakambangan, Office of 
the Mayor of Tomohon, Plantungan, Sasono Mulyo, Mayor Offices in Solo, 
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Nirbaya, Ranomut Manado. Persecution also occurred in various detention 
centres such as Salemba, Rice Factory in Lamongan, in a building owned 
by a Chinese Foundation in Jalan Liloyor Manado, Wirogunan Prison Yog-
yakarta, Prisons in Solo, Kediri and Denpasar. Places where torture oc-
curred, among others, were Kalong headquarters in Jalan Gunung Sahari, 
Gang Buntu in Kebayoran, a building in Jalan Latuharhary, Chinese House 
in Jalan Melati Denpasar, a school in Jalan Sawahan Malang, Machung 
School in Jalan Nusakambangan Malang. In addition, persecution also oc-
curred in various military prisons such as Gandhi, Guntur, Budi Utomo 
and Budi Kemulyaan. 
 
9. Enforced Disappearance 
Around 32,774 civilians were recorded as being the victims of enforced dis-
appearances as a result of operations conducted by state security forces. 
 
The list that follows enumerates some of the names and positions of those who 
carried out a series of crimes. The list is based on descriptions given by some 
of the victims, as well as on various other pieces of evidence: 
1. Individuals/Military commanders that can be asked responsibilities 
a. Commanders who decided the policy. 
i. The commander of Kopkamtib from 1965-1969 
ii. The commander of Kopkamtib from 19 September 1969 to at least 
end of 1978. 
b. Commanders who had effective control (duty of control) over their 
troops 
i. The Pengandas and Pangdam during the period from 1965 until 
1969 and the period from 1969 until the end of 1969. 
2. Individuals/Commander/Members of the units who can be held res-
ponsible as the perpetrators in the field. 
Based on the series of crimes together with the pictures of the victims who 
have been identified and a series of evidence along with the names of those 
thought to have been involved on the ground in the events of 1965-1966, 
particularly, but not confined to the following names: 
a. Names that have been mentioned by witnesses, in connection with six 
regions that were analysed by the team. 
b. The commanders and the functionaries at the Inrehab, the Buru Island, 
Sumber Rejo, Argosari, Balang Island, Island of Kemarau, Tanjung 
Kasu, Nanga-nanga, Moncong Loe, Ameroro, Nusakambangan, the 
office of the Mayor of Tomohon, Plantungan, Sasana Mulyo, 
municipal offices in Solo, Nirbaya, Ranomut Manado. 
c. The commanders and their apparatus in the following prisons: 
Sales`ba, the Rice Factory in Lamongan, the building of the Chinese 
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Foundation in Jalan Liloyor, Manado, Wirogunan Prison Yogyakarta, 
Prisons in Solo, Kediri and Denpasar. 
d. The commanders and functionaries in military prisons (RTM) TPU 
Gandhi, Guntur, Budi Kemulyaan. 
3.4 SOME CRITICAL NOTES ON THE REPORT OF THE NHRC 
Section 3.2 and 3.3 of this chapter describe the investigation of the 1965-1966 
events that was carried out by the NHRC in order to gather information and 
facts surrounding the violence. For this purpose, the Commission visited sev-
eral areas in Indonesia and met witnesses and victims who gave information 
about various kind of violence that happened in their region following the 
failed coup in Jakarta on 30 September 1965. The Commission collected evi-
dences and identified various forms of crime that occurred in the events such 
as killings, rape, slavery, and enforced disappearance. In its report, the Com-
mission concluded that the crimes which occurred in the 1965-1966 events 
were crimes against humanity and mentioned names of individuals and com-
manders that can be held accountable for the crimes.  
 In analysing the crimes, the NHRC employed elements of crimes against 
humanity as stated by the Rome Statute of the International Criminal Court. 
This is because Law No. 26 of 2000 on Human Rights does not provide ele-
ments of crimes of genocide and crimes against humanity. Instead, the expla-
nation of Article 7 of Law No. 26 of 2000 states that “the crimes of genocide 
and crimes against humanity is in line with the Rome Statute of the Interna-
tional Criminal Court (Article 6 and 7).” Another thing that can be underlined 
from the investigation of the Commission is that the conclusion drawn by the 
NHRC concerning the quality of crimes in the 1965-1966 events above is dif-
ferent from the conclusions of some scholars and organisations in relation to 
this issue. The International People’s Tribunal (IPT) 1965 for example, as stated 
earlier in Chapter 1, said that the Indonesian government had committed the 
crimes of genocide in the mass violence of 1965-1966.  
 Apart from the differences over the quality of the crimes that occurred in 
the 1965-1966 events above, the conclusion of the NHRC has undoubtedly a 
higher degree of authority than of the IPT 65. The Commission is a formal in-
stitution which is granted its authority by Law No. 26 of 2000 on Human 
Rights Court to carry out an investigation on cases of gross violations of hu-
man rights including to determine the quality of the crimes. In carrying out the 
inquiry, the NHRC worked under the provisions of Law No. 26 of 2000 on 
Human Rights Court. Article 18 (1) of the HRC Law explicitly states the com-
petence of the Commission to conduct inquiries into cases of gross violations 
of human rights. The explanation of Article 18 (1) states: 
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The authority to investigate is only in the hands of the National Human Rights Com-
mission and is intended to keep the objectivity of the result of the investigation because 
the National Human Rights Commission is an independent body.  
Meanwhile, the existence of the ad hoc investigative team was based on Article 
18 (2) of the same legislation. The Article provides that in conducting an in-
quiry as stipulated in Section (1), the National Human Rights Commission 
might form an ad hoc team comprising the National Human Rights Commis-
sion and public constituents. In relation to this, the explanation of Article 18 
(2) states: 
“Public constituents” in this article are public figures as well as members of the society 
who are professional, dedicated, high-integrity, and understand human rights.  
The provisions of Law No. 26 of 2000 on Human Rights Court above shows 
that the conclusion made by the Commission which states the crimes in the 
1965-1966 events as crimes against humanity is more authoritative than the 
conclusion of the IPT 65 which states the events as crimes of genocide.  
 It is also important to note that the report of the NHRC is the first official 
document related to the 1965-1966 events ever released in the post-Suharto era 
which explicitly states the legal status of the crimes. The significance of the 
document is that the report is a pro justice document, which means that it is a 
prerequisite for an investigation of crimes against humanity which will be 
used as a basis for the prosecution of the perpetrators that can be undertaken 
by the Attorney General Office. Indeed, the report would have to be followed 
up by the AGO which have the authority to prosecute pursuant to Article 21 
(1) of the HRC Law. Bearing in mind that the AGO never made an official 
statement about its disagreement with the conclusion of the Commission, it 
can be inferred that the AGO has the same opinion as the Commission regard-
ing the quality of the crimes in the 1965-1966 events.  
 From the Indonesian constitutional law perspective, the investigation car-
ried out by the NCHR is an inquiry which was done by an independent state 
organ. This can be concluded from Article 3 of the Presidential Decree No. 50 
of 1993 which explicitly states the existence of the NHRC as an independent 
body. This means that the Commission is not part of executive branch nor part 
of the legislative. The independency of the Commission is a crucial aspect for 
the achievement of justice since the nature of gross violations of human rights 
is that they are always committed by the state, especially the government, their 
agents, or ruling authorities. As Alette Smeulers and Fred Grunfeld put it: 
The term international crimes and gross human rights violations are often used. The 
terms overlap to a large extent but originated from different discourses. The term in-
ternational crimes is derived from international criminal law, and refers to genocide, 
crimes against humanity and war crimes. The term gross violations of human rights 
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is derived from international human rights law and refers to extreme violations of in-
ternational human rights law. The exact content has, however, not been established 
and opinions differ on this matter. Yet it is clear that crimes such as torture, genocide, 
and slavery can all be seen as gross human rights violations as well as international 
crimes. Another difference is that only states and state authorities can be held respon-
sible for GHRV while international crimes can also be committed by insurgent groups 
or terrorists. 254  
It can be argued therefore, that the independent investigation carried out by 
the NHRC will meet the public expectation especially the victims and survi-
vors in terms of reliability of the findings and conclusions. 
3.5 CONCLUDING REMARKS 
This chapter shows that a comprehensive inquiry on the 1965-1966 events was 
finally conducted for the first time nearly ten years after the fall of the New 
Order in 1998. It was the NHRC that set up an ad hoc investigative team to 
gather and analyse information concerning the alleged gross violations of hu-
man rights and carried out its mission from 2008 to 2012. The investigation 
was done as a follow-up to the complaints presented to the Commission by the 
victims and their families. Such complaints distinguish the ad hoc team from 
Sukarno’s Fact-Finding Commission described in Chapter 2 which carried out 
its mission based solely on the discretionary instruction of the President. 
 In terms of the legal basis to carry out an investigation, it can be concluded 
that the ad hoc team had a stronger mandate to investigate the alleged human 
rights violation in comparison to its predecessor. The inquiry conducted by the 
ad hoc team was based on Article 18 juncto Article 19 and 20 of Law No. 26 of 
2000 on the Human Rights Court which explicitly give a mandate to the Com-
mission to conduct a preliminary investigation into cases of gross violations of 
human rights. The Fact-Finding Commission on the other hand, was set up by 
a Presidential Decree, a legal instrument that ranks lower than a law according 
to Law No. 12 of 2011 on the Formulation of Laws.  
 In relation to the scope of the investigation, the report concludes that the 
crimes which have been investigated and reported on by the Commission were 
part of the actual crimes that occurred in the 1965-1966 events. As described in 
the report, a thorough inquiry in all areas where the events allegedly took 
place could not be carried out due to the barriers encountered by the team. The 
variety of the crimes, in terms of geographical spread and the number of vic-
tims, as well as the limited budget the Commission had access to, are examples 
of the obstacles which made it impossible for the team to carry out a thorough 
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investigation. This situation has forced the ad hoc team to make a selection of 
areas where the investigation could be carried out. For example, the mass kill-
ings that took place in various areas in Java described in Chapter 2, were not 
investigated by the NHRC. Since not all areas where crimes have allegedly 
been committed have been investigated, there is a strong reason to argue that 
there must have been more crimes related to the 1965-1966 events that oc-
curred in addition to the crimes that have been investigated by the NHRC.  
 Despite the limitations and obstacles faced by the team, the report of the 
NHRC is very important for at least three reasons. First, it emphasises the na-
ture of the 1965-1966 events as state-sponsored violence and shows that the 
violence occurred as the result of state policy to exterminate anyone perceived 
to be members and sympathisers of the PKI. The report shows how the crimes 
happened because of the active role of the state apparatus in committing the 
crimes against people associated with the PKI and communism. The findings 
of the Commission in various detention centres such as in Bali, Maumere, and 
South Sulawesi confirm the role played by the military and also by the police 
in arranging the crimes such as providing detention centres to arrest people 
associated with the PKI. The statement and or confirmation related to the char-
acteristic of the events described above is crucial, particularly in the discourse 
concerning state responsibility in the settlement of the events. The involve-
ment of the state in the events has considerable consequences, especially if it 
is viewed from a human rights perspective.  
 Second, the report identifies the status of the crimes as crimes against hu-
manity as stipulated in Article 9 of Law No. 26 of 2000. The report gives de-
tailed information related to the crimes by explicitly identifying several types 
of crimes in the events such as killings, enforced disappearance, rape and 
forced labour. As emphasised in Chapter 1, killings might be the crime that the 
public most commonly associates with the 1965-1966 events. The report of the 
NHRC seems to correct such an impression by showing that murder was not 
the only crime that happened in the events. Furthermore, the status of the 
events as crimes against humanity being confirmed by the NHRC differs from 
the status of genocide, which is often used by NGOs and scholars to refer to 
the crimes.  
 Third, the report specifically mentions the names of individuals or military 
commanders allegedly responsible for the crimes. All of these are important 
for the disclosure of truth in relation to the 1965-1966 events. From the report 
of the NHRC, it can be concluded that the Indonesian military took an active 
role in persecuting people associated with the PKI and communism. The re-
port of the NHRC exposes one of the most important aspects of the 1965-1966 
events, as it shows that the persecutions of a huge number of people without 
any prior judicial decision was certainly a form of gross violation of human 
rights, a serious denial of the very basic rights to life guaranteed and protected 
by international law. The eruption of political hostilities between the com-
munists, religious groups and the military and the fact that this happened in 
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the midst of the global ideological contestation between capitalism and social-






4 Human Rights, the Rule of Law and 
Transitional Justice  
4.1 HUMAN RIGHTS: BASIC CONCEPTS 
Human rights are commonly understood as a set of inherent rights and free-
doms possessed by a person since his or her birth simply because he or she is 
a human being.255 Essentially characterised as universal, inalienable, and invi-
olable, the roots of human rights can be traced back to the Enlightenment pe-
riod and philosophers such as Locke and Aristotle, who refer to human rights 
as natural rights.256 The term ‘human rights’ is at times perceived of as a mod-
ern name for natural rights or the rights of man.257 Traditionally, these rights 
have been described as the rights to ‘life, liberty, and property’ or ‘life, liberty, 
and the pursuit of happiness.’258 In brief, natural rights are rights possessed by 
humankind that are inalienable, inherent, and sacred, and since they are self-
evident truths, they do not need any justification.259 Depending on one’s point 
of view, human rights are believed to be derived from either God’s freewill or 
human reason.260 
 The statement that human rights are universal means that they are abso-
lute and that all human beings in all societies and states hold them regardless 
of race, colour, nationality, religion, language, or ethnic traits. Human rights 
must be applied and interpreted in all states and regions regardless of the legal 
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system or political ideology.261 They do not just belong to a given race or nation 
in a particular region but are possessed by all the people of the world regard-
less of their background and that they derive from the inherent dignity of the 
human person.262 Human rights are inalienable, which means that they are an 
inseparable part of the existence of humankind: they cannot be removed by 
any kind of measures even by the holder of the rights himself.263 A person is 
said to have an inalienable right if he or she could not lose the rights regardless 
of what he does or how others treat him or her264 whilst the inviolability of 
human rights refers to the absolute nature of the fundamental rights and free-
doms, so that basic rights and freedoms cannot be breached or violated.  
 One of the fundamental values in human rights discourse that is broadly 
accepted is the premise that all human beings are born free and equal in dig-
nity and rights. Rooted in John Locke’s ideas written in his Second Treatise of 
Government (1776), the value is an antithesis and blatant rejection to the old 
creed that bestows privilege to certain people, a belief that made some people 
sovereign over others.265 Recognising the equal dignity of every person regard-
less of race, ethnicity, sex, language, and colour, this egalitarian principle is 
considered as profound and fundamental and as constituting the normative 
premise for the whole system of human rights. Only if men are recognised and 
treated as free and equal in dignity and rights can freedom be enjoyed and 
achieved. And, only within a reasonable and objective justification that is for-
mulated in the social consensus we call law can unequal treatment between 
people be justified.266  
 The view that every man or woman has an inherent dignity as a human 
person inspired resistance to the absolutism of the monarch, particularly in the 
struggle for American independence and the French Revolution in the 18th cen-
tury.267 This new paradigm significantly changed the outlook on how the rela-
tionship between citizens on one side and the state on the other should be. The 
modern state has become the primary guarantor of human rights and at the 
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same time, it is the basic target for international human rights.268 Although 
passing through evolutionary processes, discrimination based on race, sex, col-
our, ethnicity, nationality, and any other criterion became gradually unac-
ceptable. Any legal and institutional barrier that perpetuates discrimination 
should be repealed269 and since everyone has the same rights and obligations, 
no one may infringe upon the rights of others or take the possessions of others 
without prior consensus.  
4.1.1 Human Rights and the Rule of Law 
Although the struggle to liberate humankind from the excessive power of gov-
ernment reached its peak in the American and French revolutions, the end of 
the absolutism of political rulers took place in 11th century with the signing of 
the Magna Carta in 1215. In that charter, King John was forced to accept that 
he would not do such things as listed on the charter without prior consent from 
the feudal barons.270 The charter required King John to proclaim certain rights 
pertaining to freemen, respect certain legal procedures, and accept that he 
would be bound by law.271 Although the charter was essentially an exclusive 
contract between the king and the barons with only incidental protection for 
common people,272 the document had very important repercussions for the de-
velopment of constitutional government. It was through the Magna Carta that 
the concept that no man is above the law was manifested273 in a written docu-
ment for the first time, marking the end of absolutism.274 The charter laid down 
the foundation of the parliamentary government, accelerating democratisation 
by limiting the power of English monarchy. 
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 The spirit of the Magna Carta’s baronial declaration of independence re-
occurred some 400 years later in 1628 with the Petition of Rights. This sets out 
the specific liberties of subjects upon which the king may not infringe.275 The 
spirit of the Petition of Rights was also manifested in the American Declaration 
of Independence in 1776 when thirteen American colonies freed themselves 
from the British Empire by asserting certain natural and legal rights. The Dec-
laration of Independence itself subsequently influenced the Declaration of the 
Rights of Man and of the Citizen adopted by the French National Assembly in 
1789.276 At this time, the old doctrine of the rule of man, captured most poign-
antly by Louis XIV of the ancient regime, was then replaced by a new doctrine 
where people are governed by a legal maxim called the Rule of Law, a para-
digm that rests upon a central proposition that all human being are believed 
to be equal and therefore, there should be law that applies equally to all.277 
Under this precept, it is law that is supreme and no longer the will of the ruler. 
This means that every governmental action and decision should have its justi-
fication in law.278 Government must govern by means of law and the reduction 
or even deprivation of rights and freedoms are not justified unless in condi-
tions previously prescribed by law.279 
 The primary objective of having governmental actions justified by fixed 
and announced legislation is to prevent a government from becoming tyran-
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nical. This serves to secure the full enjoyment of rights and freedoms by citi-
zens. Undeniably, the enjoyment of rights and freedom can only be expected 
to exist in a complete and predictable way if the rights and freedoms are part 
of positive laws and operate under a system of separation of powers.280 In the 
absence of legal order where the state becomes a judge for its own case, all 
rights and freedoms that are claimed as human rights would be illusory. The 
full realisation of human rights can only be achieved if laws that regulate the 
livelihood of the people are produced through a democratic and fair political 
process. Democracy is said to exist if the will of the people is regarded as su-
preme: which means that that no law can be enacted without the prior consent 
of the people chosen to sit in a representative body decided by a democratic 
general election.281 Basic rights and freedoms, which are usually included in 
the constitution, become the line that may not be breached, even by the will of 
the majority of the parliament, limiting the legitimate power of all govern-
ments including democratic ones.282  
4.1.2 The Internationalisation of Human Rights  
Although the universality of certain basic rights and freedoms, as well as the 
obligation of states to respect and protect them, were firmly expressed in the 
American and French declarations, those documents are not global statements 
but proclamations of individual nations. A truly universal declaration was 
only realised some two hundred years later with the promulgation of the Uni-
versal Declaration of Human Rights (UDHR). At the time, this was not merely a 
statement of a particular country but a global statement for all the people of 
the world. Adopted in Paris on 10 December 1948 by The United Nations Gen-
eral Assembly (UNGA/GA), the declaration signified the birth of contempo-
rary international human rights. The name of the text indicates the link be-
tween international human rights and the concept of universality.283  
 The UDHR contains a mixture of civil, economic, social and cultural rights. 
It is not a convention subject to ratification and accession and therefore has no 
binding legal force.284 However, since it defined the meaning of fundamental 
freedoms and was proclaimed by ‘the people from all over the world’ it has a 
very strong moral power which made it the most important statement of ethics 
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to be accepted both in whole and in part as international customary law.285 The 
development of this moral standard into a binding legal norm has been con-
firmed by states in intergovernmental and diplomatic settings, in various ar-
guments submitted to judicial tribunals, and by the action of intergovernmen-
tal organisations as well as in the writings of legal scholars.286  
 Two broad categories of rights are proclaimed in the 30 Articles of the 
UDHR: on the one hand civil and political rights, and on the other, economic, 
social, and cultural rights. The declaration enshrines the concept of human 
rights and has informed the writing of many constitutions around the world.287 
It has also influenced laws and the court decisions of nations and international 
organisations. In 1993, 171 governments adopted the Vienna Declaration of 
Human Rights, which reaffirms support for the UDHR stating that the decla-
ration is the ‘basis for the United Nations in making advances in standard set-
ting as contained in the existing human rights instruments.’288 Also empha-
sised by the declaration is the importance of international cooperation for up-
holding the international law commitments of the United Nations. 
 It took 18 years for the provisions of the UDHR to manifest into the form 
of an international legal instrument. In 1966, the General Assembly passed two 
major covenants drafted by the United Nations Human Rights Commission: 
the International Covenant on Civil and Political Rights (ICCPR) and the In-
ternational Covenant on Economic, Social and Cultural Rights (ICESCR). The 
two covenants entered into force in 1976. The two covenants, with two op-
tional protocols of the ICCPR and the UDHR, are informally referred to as the 
International Bills of Human Rights.289  
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 The two treaties are significant in international law as they establish basic 
human rights standards290 and were designed to legally implement the UDHR. 
They bind state parties through ratifications and even if they are not formally 
ratified, the two covenants have a special standing in international customary 
law because of their global acceptance. As a result, no state may avoid respon-
sibilities by claiming that they are not a state party of the Covenant. 
 Upon joining a covenant, a state must perform all obligations in good faith, 
a maxim widely known as Pacta Sunt Servanda.291 All branches of government 
(executive, legislative, and judicial) and other public or government authori-
ties at all levels are in the position to engage the responsibility of a state party 
with the executive branch which usually represents the state party internation-
ally.292 A state party must harmonise all of its domestic legal instruments with 
the provisions of the treaty. In the context of the ICESCR and ICCPR, no do-
mestic legislation, including the constitution, might be in conflict with the 
principles and provisions of the Covenant. Pursuant to Article 27 of the Vienna 
Convention on the Law of Treaties 1969, a state party may not justify its failure 
in performing the duty to carry out its obligations arising from treaties and 
other sources of international law by arguing that it has provisions in its con-
stitution or domestic law that prevent it from doing so. If that was the case, 
then it is the domestic law of the state party that should be modified so that 
the purpose of the treaty can effectively be achieved.  
 Fundamental rights and the freedom of the people and citizens, under the 
jurisdiction of a state at national level, are usually promoted and protected in 
a written document named the constitution.293 As the fundamental law of a 
state and the highest source of law for a country, a constitution would become 
the principal reference for organic laws drafted and passed by a parliament. 
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The content of the Bill of Rights document will determine the degree of rights 
protection, which also will heavily depend on the number of restrictions per-
mitted by it and by the court’s interpretation in giving a practical context to 
the rights contained in the constitution. However, the absence of a formal doc-
ument with a formal status such as a constitution in the legal system of a coun-
try does not necessarily mean that there is no human rights protection in that 
country. Fundamental rights can still be recognised and protected by the 
courts through the constitutional interpretation that protects such rights from 
arbitrary interference.294  
4.2 RESPONSIBILITY TO PROTECT, POSITIVE OBLIGATIONS, AND THE DUTY 
TO PROSECUTE  
International human rights have laid down the obligation on individual 
states295 to protect human rights and have established a universally recognised 
principle that necessitates states secure the rights and freedom of all individu-
als within their territories.296 States have positive obligations to actively protect 
human rights as well as to ensure that the freedoms and liberties of everyone 
in its jurisdiction can be realised, protected, respected, and promoted.297  
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 Developed by the UDHR by proclaiming the declaration as ‘a common 
standard of achievement for all peoples and nations', the positive obligations 
to respect human rights require every individual and every organ of society 
‘to promote respect for these rights and freedoms and by progressive 
measures, national and international, to secure their universal and effective 
recognition and observance.’298 In relation to this, Todd Howland explains: 
A person’s human rights are not primarily rights against the UN or other interna-
tional bodies; they primarily impose obligations on the government of the state in 
which the person resides or is located. International agencies, and the governments of 
states other than one’s own, are secondary or ’back-up’ addresses. A growing ac-
ceptance of the responsibility to protect highlights the significance of ’back-up’ respon-
sibility; the principle makes it an obligation of UN member states to intervene to end 
massive human rights violations.299 
As can be seen above, states have the first and foremost responsibility to pro-
tect their citizen since it is the only entity that has the authority to establish 
policies and institutions to perform such duties.300 Moreover, state members of 
the UN have an obligation to protect the citizens of other states in case of mas-
sive violations of human rights. 
 Beside the obligation to protect their own citizens and other citizens in 
cases of serious crime, a state is not only required to respect human rights by 
refraining itself from infringing upon them but also to protect human rights 
from being infringed upon by actors other than the state by actively securing 
the effective enjoyment of human rights. States have a duty to act.301 Filip 
Spagnoli states: 
The state should not only forbear but also act in order to make rights real. It has a duty 
to act. And when human rights require that state abstains, the state should be actively 
engaged in enforcing this abstention. Every human right, not only the “modern” ones 
such as economic rights, but also those rights that primarily demand the absence of 
government intervention, require government intervention, for example intervention 
                                                             
298 See opening para. Preamble, UDHR. 
299 See Todd Howland, ‘Multi-State Responsibility for Extraterritorial Violations of Eco-
nomic, Social, and Cultural Rights’ in Mashood A Baderin and Manisuli Ssenyonjo (eds), 
International Human Rights Law: Six Decades After the UDHR and Beyond (Ashgate Pub-
lishing Limited 2010) 390. 
300 Smith, Text and Materials on International Human Rights (n 297) 229.  
301 See Maria Eriksson, Defining Rape: Emerging Obligations of State Under International Law? 
(Martinus Nijhoff Publishers 2011) 181; Aman Gupta, Human Rights of Indigenous Peoples: 
Protecting the Rights of Indigenous Peoples (Isha Books 2005) 254; Alison Gerry, ‘Obligation 
to Prevent Crime and To Protect and Provide Redress to Victims of Crime’ in Madeleine 
Colvin and Jonathan Cooper (eds), Human Rights in the Investigation and Prosecution of 
Crime (Oxford University Press 2009) 424. 
94 Chapter 4 
――― 
in the form of a judgement of a court of justice concerning an illegal government in-
tervention, and the police measures enforcing this kind of judgement. The state should 
commit as well as omit, and prevent, provide, protect and engender as well as for-
bear.302 
It can be argued that in certain cases, the enjoyment of human rights requires 
states to refrain from violating the rights of every individual within its juris-
diction. However, the enjoyment of human rights in some cases also demands 
the active role of states to intervene so that rights and liberties can be fully 
enjoyed. 
 A state’s human rights obligations are not territorially limited. When states 
are unwilling or unable to protect all individuals subject to their jurisdiction, 
or are even actively involved in violating those rights on a significant scale, 
then there is a residual responsibility for the broader community of states to 
step in and ensure that these rights are protected.303 In relation to this, David 
Miller writes: 
It is a truth widely if not yet universally acknowledged that the protection of human 
rights is one of the main aims of global governance-not the only aim, for sure, but one 
of the main reasons for thinking that governance must exist on a global and not merely 
a national level. When states are unable to protect human rights of their citizens, or 
indeed are actively in violating those rights on a significant scale, then the world com-
munity has a responsibility to step in and ensure that these rights are protected.304 
It can be concluded that the obligation to protect human rights not only lies at 
the national level or in the hand of governments but is also the obligation of 
the international community. Meanwhile, the obligation to protect human 
rights including the rights of citizens of other states cannot be separated from 
the concept of ‘responsible sovereignty’305 in which the progressive interpreta-
tion of sovereignty holds that the supremacy of the authority of states entails 
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obligations and duties to one’s own citizens and to other sovereign states.306 
Responsible sovereignty according to Carlo Focarelli: 
[...] means that all rulers must act for the ruled according to international law. A ruler 
is thus held to be irresponsible in cases of brutal repression, failure to fulfil the basic 
needs of the population, use of statehood for private ends, and abuse of power.  
Formulated by the International Commission on Intervention and Sovereignty 
(ICISS) in 2001, the concept of sovereignty as responsibility and the responsi-
bility of the international community to prevent mass atrocity were estab-
lished in 2005 by the United Nations through an initiative called Responsibility 
to Protect (R2P).307 Consisting of a set of principles based on the idea of sover-
eignty as responsibility, the R2P focuses on preventing and halting four 
crimes: genocide, war crimes, crimes against humanity, and ethnic cleansing. 
All of these crimes are placed under the umbrella term of mass atrocity crimes. 
It should be noted however, that R2P is ‘merely’ a norm and not a law although 
it is grounded in international law.  
 Paragraph 138 of the Outcome Document of the 2005 United Nations 
World Summit states: 
Each individual state has the responsibility to protect its populations from genocide, 
war crimes, ethnic cleansing, and crimes against humanity. This responsibility entails 
the prevention of such crimes, including their incitement, through appropriate and 
necessary means. We accept that responsibility and will act in accordance with it. The 
international community should, as appropriate, encourage and help states to exercise 
this responsibility and support the United Nations in establishing an early warning 
capability. 
As can be seen in the quote above, the members of the UN realise their respon-
sibility to protect anyone under each of their jurisdictions from serious crimes 
and that the states agree to prevent the occurrence of such crimes through var-
ious means. Meanwhile, article 2 (1) of the ICCPR enjoins state parties not only 
to respect but also to ensure the rights included in the Covenant and this in-
cludes affirmative duties.308 As an international human rights instrument, the 
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Covenant provides a preventive and protective regime of human rights while 
also dealing with state obligations after a violation has occurred. Article 2(3) 
of the covenant determines that any person whose rights are violated shall 
have an effective remedy, although the covenant does not have an explicit pro-
vision on how to deal with perpetrators of human rights violations. Bearing 
this in mind, it is useful to look at the elaboration of the covenant made by the 
Human Rights Committee (HRC), a treaty body assigned with the supervision 
of the state parties’ compliance with the covenant and its implementation.309 
Through its decisions, the HRC has given a handful of explanations of the cov-
enant in the reporting system, in individual communications, and in general 
comments. 
 The HRC has held repeatedly that state parties are under an obligation to 
bring perpetrators of human rights violations to justice. In Minanga v. Zaire310 
which is a case of arbitrary detention, torture and inhumane treatment, the 
committee held that the state party should conduct an investigation of the 
events reported and bring justice to those held responsible for the author’s 
treatment. It states: 
The Committee is of the view that Mr. Isidore Kanana is entitled, under Article 2, 
paragraph 3 (a), of the Covenant, to an effective remedy, including appropriate com-
pensation for the treatment suffered. The State party should investigate the events 
complained of and bring to justice those held responsible for the author’s treatment; it 
further is under an obligation to take effective measures to ensure that occurrences 
such as those complained by the author cease and that similar violations do not occur 
in the future. 
Meanwhile in Bleier v. Uruguay311 which is a complaint about a case of enforced 
disappearance, the HRC urged the Uruguayan government to bring to justice 
any person found responsible for the victim’s death, disappearance, or ill-
treatment. In Tsithenge v. Zaire312 the committee viewed that the state party was 
under an obligation ‘to punish those found guilty of torture’. The HRC also 
held that members of the army, security, or other forces responsible for sum-
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mary and arbitrary executions, enforced or involuntary disappearances, tor-
ture, and arbitrary or unlawful detention, should be brought to the courts.313 
The committee wishes to see that perpetrators are held personally responsible 
in cases related to the breach of right to life, the prohibition of torture, the pro-
tection of liberty and security314 and in the case of violations of the rights of 
detainees to be treated with humanity and dignity and of the right to be tried 
without undue delay.  
 Despite the normative instructions related to the obligation of state parties 
to investigate and punish any person responsible for the crimes given by the 
HRC in its decisions, the duty of accountability for serious human rights of-
fenders is not explicitly stated in the ICCPR. However, there are at least three 
reasons that could be put forward to explain this obligation.  
 First, the punishment is regarded as a general measure to protect and im-
plement human rights. The duty to punish as stipulated in Article 2 of the IC-
CPR has been linked by the HRC with substantive rights, which had been af-
fected by the offence, such as the duty to hold responsible those found guilty 
with the prohibition of torture. Article 2 of the ICCPR has also been referred 
to in cases where state parties were obliged by the committee to investigate 
and to take action.315The failure to punish the perpetrators of crimes was also 
criticised as being contrary to Article 2 of the ICCPR.  
 Second, prosecution of gross violations of human rights is useful to prevent 
future abuse and to foster respect of the rule of law while the failure to take 
criminal measures could lead to a violation of substantive individual rights. 
There may be circumstances in which a failure to ensure Covenant rights as 
required by Article 2 would give rise to violations by state parties of those 
rights, as a result of state parties’ permitting or failing to take appropriate 
measures or to exercise due diligence to prevent, punish, investigate or redress 
the harm caused by such acts by private persons or entities.  
 Third, prosecuting the perpetrators of human rights is a measure to fulfil 
the rights of the victims. It has been argued quite often, by complainants to the 
committee, that to insist on the prosecution of human rights offenders is the 
right of the victims of human rights violations. In many communications with 
the HRC, the right to a fair trial (Article 14(1)), the exception to the prohibition 
of retroactive criminal laws for crimes under international law (Article 15 (2)) 
                                                             
313 Human Rights Committee, Concluding Observations of the Human Rights Committee: 
Nepal, U.N. Doc. CCPR/C/79/Add.42, para. 16 (1994). See also Human Rights Committee, 
General Comment No. 31: The Nature of the General Legal Obligation Imposed on States Parties 
to the Covenant (Art.2), U.N. Doc. CCPR/C/21/Rev.1/Add.13, para 18 (26 May 2004). 
314 See Human Rights Committee, General Comment No.31; The Nature of General Obligation 
Imposed on States Parties to the Covenant (Art.2), U.N.Doc. CCPR/C/21/Rev.1/ Add.13, 
para.18 (26 May 2004). 
315 Nqalula Mpandanjila et al. V. Zaire, Communication No. 138/1983, U.N. GAOR, Suppl. 
No. 40 Hum. Rts. Comm., U.N. Doc. A/41/40, at 121 para. 10 (1986) 
98 Chapter 4 
――― 
and the right to an effective remedy (Article 2 (3)) are provisions that are 
mostly cited in relation to the obligation to prosecute the offender. 
 In addition to the ICCPR, the normative framework to prosecute human 
rights criminals can also be found under the regional system of human rights. 
The Inter-American human rights system is one of the regional systems that 
reflect the growing trend to investigate human rights violations and to prose-
cute those responsible in the provisions of the conventions.316 A body of juris-
prudence has also been developed by the Inter-American institutions as to 
how states parties to the American Convention need to react to serious human 
rights violations and which form of accountability is envisaged.317 Meanwhile 
although not explicitly stating the duty to prosecute, Article 1 and 3 of the Af-
rican Charter of Human and People’s Right indicate the same obligation to African 
states. Article 3 requires the member states of the organisation of African Unity 
to recognise the rights and duties and freedoms enshrined in the charter and 
shall undertake to adopt legislative or other measures to give effect to these 
while Article 3 emphasises the principle of equality and the right of every in-
dividual to equal protection of law. Reading the two articles in connection to 
Article 5, which protects the right to life and right to be protected from all 
forms of exploitation and degradation of man, it can be concluded that the ob-
ligation to prosecute human rights criminals has found its strong foothold in 
the region. 
 Some basic human rights of the human person have even been considered 
by the International Court of Justice (ICJ) as having the character of erga omnes, 
obligation towards the international community as a whole,318 and that each 
state has legal standing to call for this obligation to be fulfilled as well as to 
assert the responsibility of any other states that fails to observe them. The ICJ 
held that: 
These obligations ... are neither absolute nor unqualified. In particular, an essential 
distinction should be drawn between the obligation of a state towards the international 
community as a whole, and those arising vis-à-vis another state in the field of diplo-
matic protection. By their very nature, the former are the concern of all states. In view 
                                                             
316 Inter-American Convention to Prevent and Punish Torture, the Inter American Conven-
tion on Forced Disappearances of Persons, and the Inter American Convention on the 
Prevention, Punishment and Eradication of Violence against Women and the American 
Convention on Human Rights.  
317 See Ckaudio Grossman, ‘The Inter-American System on Human Rights: Challenges for 
The Future’ (2008) 83 Indiana Law Journal 1267, 1268. 
318 See Barbara Frey, ‘Obligations to Protect The Right to Life; Constructing a Rule of Trans-
fer Regarding Small Arms and Light Weapons’ in Mark Gibney and Sigrun Skogly (eds), 
Universal Human Rights and Extraterritorial Obligations (University of Pennsylvania Press 
2010) 36.  
Human Rights, the Rule of Law and Transitional Justice 99 
 ――― 
of the importance of the rights involved, all states can be held to have a legal interest 
in their protection; they are obligation erga omnes. 319 
In addition to erga omnes obligation requiring a state to account for its human 
rights performance towards the international community, there is also a piv-
otal principle recognised in public international law called aut dedere aut judi-
care.320 This principle refers to the legal obligation of states to extradite or to 
prosecute persons who commit serious international crimes with a chief aim 
to avoid the crimes being left unpunished.321 As long as a suspect is prosecuted 
within the state where the person is present in the absence of extradition, this 
principle is fulfilled.322 This principle is considered not only a rule of custom-
ary international law but also jus cogens323, a body of overriding or peremptory 
norms of such paramount importance that they cannot be dismissed by acqui-
escence or agreements of the party to a treaty, and that a treaty will be invalid 
if it contradicts with such peremptory norm from which no derogation permit-
ted. 324 
 In the context of serious crimes, there are conventions proclaiming univer-
sal jurisdiction over violation as such and establishing the duty of state parties 
to investigate as well as to make perpetrators accountable to justice. The first 
treaty to disentangle the most heinous crimes related to the killing of a large 
number of people by government agents is the 1948 United Nation Convention 
on the Prevention and Punishment of Crime of Genocide Convention (CPPCG). Ar-
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ticle 2 of the Convention defines genocide as ‘any of the following acts com-
mitted with intent to destroy, in whole or in part, a national, ethnical, racial, or 
religious group, as such: killing a member of such a group; causing serious 
bodily or mental harm to members of such a group; deliberately inflicting on 
the groups conditions of life; calculated to bring about its physical destruction 
in whole or in part; imposing measures intended to prevent births within such 
a group ; [and] forcibly transferring children of the group to another group’.  
 Actually, exterminating members of a society that are assumed to be part 
of, sympathisers of, or supporters of political opponents or enemies has, ever 
since ancient times, been a common practice committed by conflicting groups 
with the aim of securing or maintaining political or power domination. In re-
lation to this, Norman M. Naimark writes: 
There is little reason to think that our prehistoric forebear were either more or less 
civilized than ourselves when confronting and eliminating other peoples and suspected 
enemies. Extended families, clans, and tribes routinely engaged in genocidal actions 
against their rivals, just as ancient empires and modern nation-states enacted their 
murderous hatred for imagined or real enemies in mass killing.325 Genocide, a term 
currently used to refer to the deliberate and systematic destruction in whole or in part 
of people belonging to a certain ethnic, religious, or national group is, in fact, a rela-
tively new word, although the killing of large numbers of people with the aim of achiev-
ing political domination has been happening since time immemorial.326 Those who 
waged wars were always aware that their victory was only temporary and that in order 
to secure their enduring triumph it was necessary to eliminate the future enemy.327 
The Melian genocide, for instance, was committed by the Athenians fearing that the 
Melos would side with Sparta in the Peloponnesian War (431-404 BC).328  
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At least until the sixteenth century, that sort of cruelty was openly acknowledged in-
stead of being something that men were ashamed of, felt guilt for, or tried to hide.329 
Although the prohibition of genocide has enjoyed international support and 
has become a peremptory norm of international law, the narrow definition of 
genocide has often been criticised by scholars and historians as it does not al-
low for social or political groups as the possible victims of such crimes.330 
Thomas W. Simon for example, criticised the convention by maintaining that 
harm directed against a group should be the main concern in devising the def-
inition of genocide and not questions about the existence of the group before 
or after the infliction of harm.331 Another criticism relates to the definition of 
genocide narrowly understood as a crime against people and excluding acts 
against the environment that sustains them and their cultural distinctive-
ness.332 
 Article 4 of the Convention prescribes the punishment of those who com-
mit genocide or preparatory acts for genocide whether they are constitution-
ally responsible rulers, public officials or private individuals. These persons, 
stated Article 6, shall be tried by a competent tribunal of the state in the terri-
tory of which the act was committed, or by such international penal tribunals 
as may have jurisdiction. The obligation to prosecute the perpetrators of gen-
ocide is not made conditional upon a prior unmet extradition request, termed 
as judicare vel dedere obligation.333 Entered into force in 1951, the reference to an 
international tribunal in the convention always pertains to the International 
Criminal Court which came into being in 2002. The principles underlying the 
Genocide Convention “are recognized by civilized nations as binding on 
                                                             
(Cambridge University Press 2005) 80. Peloponnesian war was an ancient Greek War 
fought by Athens and its empire against the Peloponnesian League led by Sparta. The 
attack itself was a pre-emptive strike since Melos might soon have been siding with 
Sparta and the attack was also needed by the Athenians to show that the empire still had 
the ability to defeat a rebellion. See Paul Woodruf, First Democracy: The Challenge of an 
Ancient Idea (Oxford University Press 2006) 78. 
329 See Smith, “Human Destructiveness And Politics: The Twentieth Century As An Age of 
Genocide.” 
330 Paul R Bartrop and Samuel Totten, ‘Wrestling the Definition of “Genocide”: A Critical 
Task’, Teaching About Genocide: Issues, Approach, and Resources (Information Age Publish-
ing 2003) 62. 
331 Thomas W Simon, ‘Defining Genocide’ (1996) 15 Wisconsin International Law Journal 243, 
245. 
332 See Laura Westra, Environmental Justice and The Rights of Ecological Refugees (Earthscan 
2009) 137.  
333 See Laura A Dickinson, ‘Mercenarism and Private Military Contractors’ in M Cherif Bas-
siouni (ed), International Criminal Law: International Enforcement (3rd edn, Martinus 
Nijhoff Publishers 2008) 365. 
102 Chapter 4 
――― 
states, even without any conventional obligation” as were stated by the Inter-
national Court of Justice in 1951 in its advisory opinion on reservations to the 
Geneva Convention.334 
 The murder of a large number of people can also be the result of the crime 
of forced disappearance.335 In this case, murder will typically be secretive with 
the corpse disposed of to prevent it from being discovered, so the people ap-
parently vanish. The duty to prosecute those who commit serious violations of 
human rights is also found in the International Convention for the Protection of 
All Persons from Enforced Disappearances336 A forced disappearance occurs when 
state agents or allies conceal the fate or whereabouts of the people they secretly 
abduct and deny having custody of.337 The Convention mandates criminal re-
sponsibility for perpetrators of the crime which is defined as ‘arrest, detention, 
abduction or any form of deprivation of liberty by agents of the state, followed 
by a refusal to acknowledge the deprivation of liberty or by concealment of the 
fate or whereabouts of the disappeared person, which place such a person out-
side the protection of the law’. Pursuant to Article 4, state parties are obliged 
to ensure that enforced disappearance constitutes an offence under their do-
mestic criminal law. Article 7 stated that such acts must be punishable by ap-
propriate penalties, a quality which is determined by the degree of seriousness 
of enforced disappearances. Not only should private offenders be investigated 
and be held criminally liable, the Convention also obliges the same treatment 
of state agents involved in the crime. 
 Enforced disappearance is also considered as a violation of general princi-
ples of international law. The Declaration of the Protection of All Persons from En-
forced Disappearance (1992) states that disappearance constitutes “a violation of 
the rules of international law guaranteeing, inter alia, the right to recognition 
as a person before the law, the right to liberty and security of the person and 
the right not to be subjected to torture and other cruel, inhumane, or degrading 
treatment to the right to life.” In the case of forced disappearance during Pino-
chet’s presidency (1973-1990), the government of Chile established the Truth 
and Reconciliation Committee.338 
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 If genocide has a firm position in international criminal law, crimes against 
humanity will look for its stable position in the international sphere. Until to-
day, there is no international instrument that has become a treaty for crimes 
against humanity, although the International Law Commission has completed 
the draft of a crimes against humanity treaty in 2019.339 Crimes against human-
ity have remained undefined in legal scholarship and authoritative commen-
tary. The definition of crimes against humanity varies from one statute to an-
other. In order to understand why the events of 1965-1966 are being referred 
to as crimes against humanity it is worthwhile to consider the definition of 
crimes against humanity and the explanation of the crimes provided by The 
Explanatory Memorandum of the Rome Statute of the International Criminal Court. 
The memorandum states that crimes against humanity: 
...are particularly odious offences in that they constitute a serious attack on human 
dignity or grave humiliation or degradations of human beings. They are not isolated 
or sporadic events, but are part either of a government policy (although the perpetrator 
need not identify themselves with this policy) of or a wide practice of atrocities tolerated 
or condoned by a government or a de facto authority. However, murder, extermination, 
torture, rape, political, racial, or religious persecution and other inhumane acts reach 
the threshold of crimes against humanity only if they are part of a widespread or sys-
tematic practice. Isolated inhumane acts of this nature may constitute grave infringe-
ments of human rights, or depending on the circumstances, war crimes, but may fall 
short of meriting the stigma attaching to the category of crimes under discussion. On 
the other hand, an individual may be guilty of crimes against humanity even if he 
perpetrates one or two of the offences mentioned above, or engages in one such offence 
against only a few civilians, provided those offences are part of consistent pattern of 
misbehaviour by a number of persons linked to that offender (for example, because they 
engage in armed action on the same side or because they are parties to a common plan 
or for any similar reason.) Consequently when one or more individuals are not accused 
of planning or carrying out a policy of inhumanity, but simply of perpetrating specific 
atrocities or vicious acts, in order to determine whether the necessary thresholds is met 
one should use the following test: one ought to look at these atrocities or acts in their 
context and verify whether they may be regarded as part of an overall policy or a con-
sistent pattern of an inhumanity, or whether they instead constitute isolated or spo-
radic acts of cruelty and wickedness. 
To sum up, the positive obligations in relation to the protection of the people 
from serious crimes require the state to criminalise, criminally investigate, 
prosecute, criminally try and punish private individuals' conduct that conflicts 
with the values on which these rights are based. Furthermore, in order to be 
                                                             
339 See International Law Commission, ‘Summaries of the Work of the International Law 
Commission’ <https://legal.un.org/ilc//summaries/7_7.shtml> accessed 17 September 
2020. 
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effective, the positive obligations to protect human rights embedded in various 
human rights instruments and formulated by human rights monitoring bodies 
in their comments and decisions requires the use of criminal law, an instru-
ment which is perhaps the most intrusive and powerful to be utilised against 
individuals within societies.340 
4.3 TRANSITIONAL JUSTICE 
4.3.1 Against Impunity 
Despite a general willingness of states to protect and promote human rights as 
indicated by the increased number of states that ratify core human rights trea-
ties341, human rights violations keep on occurring in countries with authoritar-
ian regimes, in armed conflict and even in developed countries. Repressive 
measures and extrajudicial violence are still used by governments as shown in 
Yemen (2011)342 and Turkey (2013).343 On many occasions, forced disappear-
ance, mass killings, slavery, and many other serious crimes continued to hap-
pen on a significant scale in terms of the number of victims and geographical 
coverage. In addition to the 1965 massacres, hundreds of East Timorese were 
killed by the Indonesian Army and anti-independence militia after the result 
of a referendum held by the UN in 1999 showed that the majority of the voters 
opted for independence from Indonesia.344 In Cambodia, approximately 1,7 
million people were killed between 1975 and 1979 as a direct or indirect result 
                                                             
340 Piet Hein van Kempen, “Four Concepts of Security: A Human Rights Perspective” (2013) 
13 Human Rights Law Review 16. 
341 The six-core international human rights treaties in force in 2000 had attracted 927 ratifi-
cations. In 2012, this total increased by over 50 per cent to 1,586 ratifications. This figure 
covers nine core international human rights treaties. See Navanethem Pillay, “Strength-
ening the United Nations Human Rights Treaty Body System: A Report By The United 
Nations High Commissioner for Human Rights” (2012). 
342 45 protesters, most of them university students and three of them children, were killed 
in a demonstration called Friday for Dignity in Yemen on March 8 2011. They were shot 
by dozens of men wearing civilian clothes and armed with military assault rifles. See 
Human Rights Watch, Unpunished Massacre: Yemen’s Failed Response to the “Friday of Dig-
nity” Killings (Human Rights Watch 2013) 22. 
343 See United States of America Department of State, ‘Turkey 2013 Human Rights Report’ 
(2013). 
344 Sean D Murphy, United States Practice in International Law Volume 1: 1999-2001 (Cam-
bridge University Press 2002) 125-126. A tribunal named Extraordinary Chambers in the 
Courts of Cambodia Khmer Rogue Tribunal to try the most senior and the most respon-
sible members of the Khmer Rogue was only established in 1997 as part of an agreement 
between the Royal Government of Cambodia and the United Nations. 
Human Rights, the Rule of Law and Transitional Justice 105 
 ――― 
of the social engineering policies of the Khmer Rouge regime.345 The war in 
Bosnia (1992-1995) and the ethnic cleansing campaign led by General Ratko 
Mladic took the lives of more than 200,000 Bosnian Muslims.346 The 11 years of 
civil war in Sierra Leone between 1992 and 2002 also caused the death of ap-
proximately 75,000 people,347while the genocide crisis in Darfur caused the loss 
of 300,000-400,000 lives, the first in the twenty-first century.348 
 Unfortunately, the collapse of an abusive and violent regime is not always 
followed with a shift towards the formation of a democratic government, let 
alone the investigation of past human rights abuse and prosecution of those 
responsible for the crimes. Like Indonesia in the post-Suharto era, individuals 
responsible for serious crimes often go unpunished although so many people 
have been killed, tortured, or disappeared following gross violations of human 
rights. Indeed, justice is not likely to be achieved immediately when there exist 
legal and cultural barriers set up by the perpetrators in anticipation of of crim-
inal justice proceedings. As happened in Peru during the leadership of Alberto 
Fujimori,349 ‘self-amnesty’ laws that lead to de jure impunity350 were produced 
as an effort by the perpetrators to avoid taking responsibility for the forced 
disappearances, assassinations, and massacres they committed while they 
were in power, thus making it difficult for the new government to continue 
with the criminal investigation. At the same time the loyalists of the previous 
regime, mostly the military,351 frequently support their former superiors by 
                                                             
345 Alex Bates, “Cambodia’s Extraordinary Chamber: Is It the Most Effective and Appropri-
ate Means of Addressing the Crimes of the Khmer Rouge?” in Ralph Henham and Paul 
Behrens (eds), The Criminal Law of Genocide: International. Comparative, and Contextual As-
pects (Ashgate Publishing Limited 2007).  
346 Lisa DiCaprio, “The Betrayal of Srebrenica: The Ten Year Commemoration” (2009) 31 
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Bosnian Muslims were internally displaced and some 300,000 other missing. 
347 Andrew J Grant, “Salone’s Sorrow: The Ominous Legacy of Diamonds in Sierra Leon” 
in Matthias Basedau and Andreas Mehler (eds), Resource Politics in Sub-Saharan Africa 
(Institute of African Affairs 2005). 
348 Samuel Totten, An Oral History and Documentary of the Darfur Genocide (Praeger 2011) 1. 
349 President Alberto Fujimori signed a bill granting amnesty to military, police, and civil-
ians who committed human rights abuses or other criminal acts from May 1982 to 14 
June 1985 as part of the counterinsurgency war. The amnesty laws were declared as in-
valid by the Inter-American Court because they were manifestly incompatible with the 
American Convention of Human Rights. See inter alia, Anja Seibert-Fohr, Prosecuting 
Serious Human Rights Violations (Oxford University Press 2009) 101. Anuradha Kumar, 
Human Rights: Global Perspectives (Sarup 7 Sons 2002) 138.  
350 A situation in which laws or regulations are either vague, too limited or explicitly pro-
vide immunity from prosecution, extends and strengthens the impact of de facto impu-
nity, protecting offenders of human rights abuses. See Charu Latta Hogg, Waiting for 
Justice: Unpunished Crimes from Nepal’s Armed Conflict (Human Rights Watch 2008) 16.  
351 J Patrice McSherry, “Military Power, Impunity, and State-Society Change in Latin Amer-
ica” (1992) 25 Canadian Journal of Political Science/Revue canadienne de science politique 463. 
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providing an exit for the perpetrators to avoid criminal investigation. In Cam-
bodia for example, Prime Minister Hun Sen rejected the UN’s appeal for an 
international tribunal for Khmer Rouge leaders, claiming that it would violate 
the country’s sovereignty and bring about renewed civil war.352 All too often, 
the failure of new regimes in establishing democracy is due to the residual 
power and influence of former regimes in various strategic posts under the 
new government.353  
 In addition to political struggles between factions in a society that bring 
about political instability in the post-repressive regime, political conflicts trig-
gered by the struggle for resources and power are also a factor that can hinder 
a new regime from bringing stability and peace to a country. In Somalia for 
instance, such conditions occurred when the liberation movement led by Mo-
hamed Ali Mahdi from the United Somali Congress (USC) declared Mahdi as 
interim President only two days after Siad Barre fled the country.354 General 
Mohamed Farrah Aidid, the leader of the military wing, felt jealous of Ali 
Mahdi’s selection and decided to contest his leadership militarily.The result-
ing conflict between the political and military wings of the USC threw the 
country into political turmoil.355 Instead of becoming stable and peaceful, the 
clash between the two factions worsened the political situation in the country 
and Somalia was subsequently trapped in a humanitarian crisis characterised 
by food shortages and insecurity.356 Mandated by the United Nation Security 
Council (UNSC) to provide humanitarian assistance, the United Nation’s 
peacekeeping operation met with some success; nevertheless, the military co-
alitions led by the US had to leave the country in a state of anarchy.357  
                                                             
352 Kheang Un and Judy Ledgerwood, “Cambodia in 2001: Toward Democratic Consolida-
tion?” (2002) 42 Asian Survey 100. 
353 See Inazumi (n 322). 34. 
354 Neil Fenton, Understanding the UN Security Council: Coercion or Consent? (Ashgate Pub-
lishing Limited 2004) 65.  
355 See inter alia, Andrew Gebrewold, Anatomy of Violence: Understanding the Systems of Con-
flict and Violence in Africa (Ashgate Publishing Limited 2009) 140. 140; Donald M Snow, 
Distant Thunder: Patterns of Conflict in The Developing World (2nd edn, MESharpe 1997) 
189. 
356 While conflict between political and military wings raged, Somalia was plagued by a 
severe drought causing a nationwide famine. At the peak of the disaster, the Interna-
tional Committee of the Red Cross (ICRC) estimated that 4.5 million Somalis were going 
hungry while the World Food Program estimated that more than 500.000 people had 
perished by December 1992. See Jonatan Stevenson, “Hope Restored in Somalia?” (1993) 
91 Foreign Policy 138.. 
357 See, for example, Keith Pomakoy, Helping Humanity: American Policy and Genocida Rescue 
(Lexington Books 2012) 184.  
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 Political conflicts, the lack or absence of political will and other factors 
such as financial matters358 are just a few examples of the obstacles being con-
fronted by new regimes that could potentially dash the hope for achieving jus-
tice. Such situations could lead to possible impunity of human rights crimes’ 
perpetrators; a state where penalties for violations of the rights and freedoms 
of individuals and groups of individuals are absent or insufficient. Although 
it is common for successor governments to promise citizens better human 
rights protections than the previous government, such statements are often 
tactical pronouncements put forth to curry favour and support from the peo-
ple. When the victims and families demand the fulfilment of promises, citing 
a constitutional and moral obligation to take concrete steps to initiate an inves-
tigation, new regimes frequently become defensive and even deny that the 
crimes ever took place.359  
 Despite political and financial factors that can lead to impunity, Article 8 
of the UDHR provides a moral basis to end impunity. The article states that 
‘everyone has the right to an effective remedy by the competent national tri-
bunal for acts violating fundamental rights granted him by the constitution or 
by law’. The provision clearly states that impunity is a situation no longer tol-
erated or accepted. The Updated Set of Principles for the Protection and Promotion 
of Human Rights through Action to Combat Impunity submitted to the United Na-
tions Commission on Human Rights on 8 February 2005 defines impunity as 
follows: 
the impossibility, de jure or de facto, of bringing the perpetrators of violations to ac-
count whether in criminal, civil, administrative or disciplinary proceedings since they 
are not subject to any inquiry that might lead to their being accused, arrested, tried 
and, if found guilty sentenced to appropriate penalties, and to make reparations to their 
victims. 
 
                                                             
358 Since the offenses in question usually involve a large number of both perpetrators and 
victims, prosecution and other accountability mechanisms schemes will consequently 
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The same document also states that: 
Impunity arises from a failure by States to meet their obligations to investigate viola-
tions, to take appropriate measures in respect of the perpetrators, particularly in the 
area of justice, by ensuring that those suspected of criminal responsibility are prose-
cuted tried and duly punished; to provide victims with effective remedies and to ensure 
the inalienable right to know the truth about violations and to take other necessary 
steps to prevent a recurrence of violations. 
Impunity, the failure to bring the perpetrators of past atrocities to justice, is 
believed to be a violation of the universal sense of justice and will be the source 
of other violations of human rights. There is a new consensus in the world 
nowadays that democracy can only flourish by confronting the past and reck-
oning with history.360 In a political situation where the law and its apparatus 
are unable to do anything to prosecute the wrongdoers, the victims and their 
families would have no idea about where to go to find justice. The survivors 
and their families would still be denied their fundamental rights to justice, and 
reparations and their victimisation would remain hidden from the formal his-
tory of the nation. At the very end of the course, all of these problems would 
undo the effort to realise justice in the democratisation process of a post-con-
flict society. 
4.3.2 Conceptual and Normative Framework  
Before proceeding further into a complex discussion about transitional justice, 
it is worthwhile to first understand the definitions of transitional justice as pro-
posed in literature. Louis Bickford defines transitional justice as: 
...a field of activity and inquiry focused on how societies address legacies of past human 
rights abuses, mass atrocity, or other forms of severe social trauma including genocide 
or civil war, in order to build a more democratic, just, or peaceful future.361  
Similar to Bickford who emphasises the activity of societies in addressing past 
abuses to create a democratic order, Rachel Kerr and Eirin Mobekk use the 
term transitional justice (interchanged with post conflict justice) to denote “the 
range of judicial and non-judicial mechanisms aimed at dealing with a legacy 
of large-scale abuses of human rights and or violations of international human-
itarian law.” Ruti Teitel, one of the prominent scholars on transitional justice 
                                                             
360 Sergio Aguayo Quezada, Javier Trevino Rangel and Maria Pallais, “Neither Truth Nor 
Justice: Mexico’s De Facto Amnesty” (2006) 33 Latin American Perspectives 57. 
361 See Louis Bickford, “Transitional Justice”, Encyclopedia of Genocide and Crimes Against 
Humanity (Vol.3 edn, Macmillan Reference USA 2004) 1045. 
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defines the phrase as “the conception of justice associated with period of po-
litical change, characterized by legal responses to confront the wrongdoing of 
repressive predecessor regimes.” 
 The most commonly accepted definition of transitional justice is provided 
by The United Nations Secretary General. In the 2004 Report on the Rule of Law 
and Transitional Justice, he defines transitional justice as:  
the full range of processes and mechanism associated with a society’s attempt to come 
to terms with a legacy of large-scale past abuses, in order to ensure accountability, 
serve justice, and achieve reconciliation. These may include both judicial and non-ju-
dicial mechanisms, with differing levels of international involvement (or not at all) 
and individual prosecutions, reparations, truth-seeking, institutional reform, vetting 
and dismissals, or a combination thereof. 
This dissertation follows the definition set up by the UN Secretary General, 
taking the broad view that transitional justice refers to any number or mecha-
nisms or processes that can be used to “ensure accountability serve justice and 
achieve reconciliation,” particularly after a long period of oppression or wide-
spread abuse. It can be concluded from the definition that the definition of 
‘transitional’ refers to the temporary nature of processes and mechanisms, 
which are designed to provide a bridge from present to the future, from a sit-
uation of human rights violation to human rights protection, from authoritar-
ianism and dictatorship to democracy. They are therefore designed to con-
clude or lapse after fulfilling their objective.  
 In his report to the United Nations Security Council on “The Rule of Law 
and Transitional Justice in Conflict and Post-Conflict Societies” the Secretary 
General of the United Nations Koffi Anan affirms that the success of transi-
tional justice will highly depend on a number of factors, among them the need 
to ensure a common basis in international norms and standards and the need 
to mobilise the necessary resources for a sustainable investment in justice. 
Anan also calls to mind that there is no recipe for transitional justice that fits 
all cases and emphasises the need for national participation instead of import-
ing foreign models. 
 The UN Secretary-General has set up several guiding principles for the 
involvement of the UN in transitional justice processes and mechanisms in the 
Guidance Note of the Secretary-General: United Nations Approach to transitional Jus-
tice.362 Although it is not an obligation for a state during a period of transition 
to democracy to involve the United Nations in its transitional processes and 
mechanisms, the principles set out by the United Nations are very useful to 
give an idea of what the ideal framework of transitional justice would be. Ac-
cording to the guiding principles, transitional justice processes and mecha-
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nisms should be performed in accordance with international norms and stand-
ards. The normative foundation for the United Nations in advancing transi-
tional justice is the Charter of the United Nations, along with four of the pillars 
of the modern international legal system: international human rights law, in-
ternational humanitarian law, international criminal law, and international 
refugee law. Beside those instruments, various legal instruments enshrine 
rights and duties relative to the right to justice, the right to truth, the right to 
reparations, and the guarantees of non-recurrence of violations (duty of pre-
vention). Also instrumental in ensuring the implementation of treaty obliga-
tion are treaty bodies, court jurisprudence as well as soft law such as a number 
of declarations, principles, and guidelines. The international standard can be 
said to have been obeyed if states undertake investigations and prosecutions 
of gross violations of human rights and serious violations of international hu-
manitarian law including sexual violence. States should also ensure the right 
of victims to reparations, the right of victims and also societies to know the 
truth about violations, and guarantees of non-reoccurrence of violations in ac-
cordance with international law. 
 Another crucial point is that since transitional justice processes and mech-
anisms do not operate in a political vacuum but in a fragile political environ-
ment, the political context of a country should be considered when designing 
and implementing transitional justice processes and mechanisms. Moreover, 
the potential implications of transitional justice processes should be identified. 
Accountability, justice, and reconciliation are goals that in accordance with the 
UN Charter should always be supported by the international community. 
Peace and justice should be promoted and the perception that the two are at 
odds should be countered. In connection with this the UN will not endorse 
provisions in peace agreements that preclude accountability for genocide, war 
crimes, crimes against humanity, and gross violations of human rights. Peace 
agreements are still possible as long as they safeguard room for accountability 
and transitional justice measures in the post-conflict and transitional periods.  
 Meanwhile it is realised that a successful transitional justice program rec-
ognises the centrality of victims and their special status in the design and im-
plementation of such processes. The interests and inclusion of victims where 
transitional processes are under consideration should be respected and advo-
cated. National consultation, conducted with the explicit inclusion of victims 
and other traditionally excluded groups, are particularly effective in allowing 
them to share their priorities for achieving sustainable peace and accountabil-
ity through appropriate transitional justice mechanisms. Victims' rights and 
views should be respected in the implementation of transitional justice pro-
cesses by placing them at the centre of the policy. The use of victim-sensitive 
procedures that guarantee victims' safety and dignity as well as the develop-
ment of specific capacities to assist, support and protect victims and witnesses 
are part of respecting and advocating victims’ rights. 
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 A comprehensive approach to transitional justice, by integrating an appro-
priate combination of processes and mechanisms, should be encouraged. Uti-
lising comprehensive and coherent approaches and the full range of judicial 
and non-judicial processes and measures could make transitional justice pro-
grammes more effective. Among these are truth seeking, prosecution initia-
tives, reparation programmes and institutional reform, including vetting pro-
cess, or an appropriately conceived combination thereof. National constituen-
cies should be supported in their effort to consider issues such as jurisdiction, 
evidence collection, victims, and witness protection to ensure that various 
mechanisms can positively complement each other. This will be done through 
careful planning and extensive consultations with national stakeholders. 
 The root causes of the conflict as well as the root of repressive rule should 
be fully considered and all rights violations should be addressed, including 
economic, social, and cultural rights. In order to be successful, strategic ap-
proaches to transitional justice should take into account the root causes of con-
flict or abusive rule. It should also seek to address the related violations of all 
rights, including economic, social, and cultural rights. Peace can only prevail 
if trusted public institutions address issues such as systematic discrimination, 
unequal distribution of wealth and social services, and endemic corruption in 
a legitimate and fair manner. 
 There are distinctive jurisprudential, moral, and institutional problems 
immediately faced by officials of a new democratic regime in the aftermath of 
large-scale atrocities and conflicts that have caused large-scale victimisation 
and enormous social destruction. Among the main questions that should be 
answered is the issue of whether retroactive criminal law should be used by 
the new regime to punish officials or collaborators of the old regime? What 
should be the role of reparation and restitution in redressing violations of civil 
rights or property rights that occurred before transition? How to call the per-
petrators to account? And, is there an option between forgiveness and retribu-
tion to address humanitarian problems that happened in the past? Other ques-
tions that also need to be considered are whether agents of past regimes will 
still be granted political rights, and how victims can be treated fairly in regards 
to issues of compensation for property that has been confiscated. In what 
framework should policy be carried out? Will it be a purely domestic approach 
or will it involve international cooperation and assistance?  
 The questions and dilemmas above constitute the problem of transitional 
justice and could be expanded depending on the context of the situation. Every 
transition is different, and therefore a requirement of transitional justice in a 
certain regime might be different to those in other regimes. Every transition 
creates a divide between the old regime and its successor. It would be natural 
to see that victims of past abuses, committed by the old regime, would demand 
justice against those they regard as the violators of their rights. Here, identify-
ing the perpetrators can be a complex matter as they may range from state 
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actors such as bureaucrats and soldiers to collaborators among the civil popu-
lation. 
 There are two major objectives that should be included in a policy to deal 
with transitional justice. First, it should be made sure that abuses like disap-
pearances, mass murders, and other human rights violations do not reoccur 
and to repair the damage, to the extent that this is possible, caused by these 
abuses. Retribution and revenge, however, are not legitimate objectives as they 
are prohibited in international law and generally accepted legal doctrine. More 
importantly, after a long period of systematic human rights violations, the hu-
man rights policy that would be implemented should aim towards the 
achievement of national unity and reconciliation. This is especially important 
if human rights violations took place in a context of extreme political polarisa-
tion and horizontal conflict, including forms of armed conflict.  
 Although the actual features of human rights policy to deal with past 
abuses would be in the hands of the state to decide upon, there are several 
conditions that should be considered for a transitional justice policy for it to be 
claimed as legitimate.  
 First, the chosen strategy to deal with past abuses should be carried out 
with full knowledge of the truth about what happened. A policy chosen with-
out a comprehensive knowledge about what has taken place could lead to re-
venge. On the other hand, a policy of clemency will not differ significantly 
from the granting of impunity.  
 Second, the truth about the nature and extent of the violations should be 
completely disclosed. The public has the right to know about the planners and 
the executors of the violations, as well as about the fate of the victims. In the 
case of repression including forced disappearances, it is essential to know the 
details of the crimes since continued uncertainty would perpetuate the suffer-
ings of the victims. National unity would not be easily achieved if the victims’ 
fates were still unclear. 
 Third, the truth should be officially proclaimed and exposed to the public. 
The importance of generating public knowledge rests upon the argument that 
past human rights abuses not only affect the victims and their families, but also 
the society as a whole. Therefore, the people belonging to this society should 
decide on the proper transitional justice framework. For a policy to be consid-
ered legitimate it is important that it is not based on an elite decision but rather 
reflects the interests of the people. Since it is not easy to judge whether a policy 
really reflects the will of the majority of people or not, the decision to take a 
particular policy could be taken by submitting a given policy for a popular 
referendum. Alternatively, the proposed policy can be considered and ap-
proved by a body of democratically elected representatives. While either route 
can be chosen, the most important thing is that the formulation of the policy 
should, as much as possible, involve and absorb the interests of the victims of 
human rights violations and their relatives.  
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4.3.3 The Nuremberg Precedent  
The persecutions and extermination of millions of Jewish people during World 
War II is striking evidence of how the belief of racial superiority manifested 
into one of the most inhumane acts people ever committed against their fellow 
human beings. The anti-Semitic policies of the Nazi authorities to achieve their 
vision of Volksgemeinschaft363 were not only expressed toward the European 
Jews through signs, newspapers, and movies but also justified physical vio-
lence and terror by claiming these to be necessary to maintain public order.364 
Anti-Semitism was not the only motive of the Holocaust and the Jews were not 
the only group of people to be targeted by the Nazis. The regime also targeted 
the German communists since they believed that communism was a Jewish 
ideology. It was the fear of communism that was used as justification for the 
Enabling Act of 1933, which gave Hitler dictatorial power.365 Hitler led a state-
sponsored racism; spreading his words about the Jews which he claimed were 
a genetically inferior race366 and the primary cause of the defeat of Germany in 
World War I.367 Moreover, he claimed that since this inferior race posed a 
threat to the dominant German culture368, Germany should be purified until 
all Germans were Aryans. It was the abhorrence and pervasive racism towards 
the Jews generated by the Nazis that finally led to the ‘Aryanization369’  
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 Provoked and legitimatised by the government, the German people had 
no reason to fear punishment despite their inhumane actions against Jews.370 
A new awareness emerged among the people that doing ethically wrong 
things that were legitimised, backed and protected by the state constituted no 
crime; no punishment for violating the rights of others would be sanctioned to 
the people who participated.371 As a consequence, millions of people372 were 
murdered merely because of their race, ethnicity or their sexual orientation.373 
Since they were considered to be inferior they were forced to leave their homes 
and moved into crowded areas called ghettos or concentration camps where 
they were imprisoned, degraded and forced to work as slaves for the Nazis. 
Hitler’s claim was endorsed by his propaganda minister Joseph Goebbels who 
in an essay entitled “Why Are We Enemies of Jews” echoed Hitler's assertion 
that the Jews were the cause of Germany’s defeat in World War I and the 1918-
1919 Post-war revolution.374 It was because of the desire to reclaim what they 
saw as glorious Germany, as expressed in the slogan ‘Germany for Germans’, 
that the Nazi's felt the country should be purified of Jews, as the Jews were 
seen as a disturbing influence.375  
 It was the misery caused by the Holocaust as well as the preceding atroci-
ties caused by World War I that made world leaders vow that such gruesome 
humanitarian disasters should be prevented from reoccurring. The represent-
atives of the Allied Powers agreed to establish a new international organisa-
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tion. On 12 June 1941, an Inter-Allied Declaration was signed in London, mark-
ing the first step to the establishment of the United Nations.376 Some two 
months later on 14 August 1941, a set of principles for international collabora-
tion in maintaining peace and security proposed by President Franklin Delano 
Roosevelt of The United States and Prime Minister Churchill of the United 
Kingdom called the Atlantic Charter was signed.377 On 1 January 1942, repre-
sentatives of 26 allied nations fighting against the Axis Powers pledged their 
support for the charter378 and after several conferences, delegates of 50 nations 
met in San Francisco on 25 April 1945 for the United Nations Conference on 
International Organizations to draw up the United Nations Charter. The 
United Nations (UN) officially came into existence on 24 October 1945.  
 The determination to save future generations from the scourge of war that 
brought untold sorrow to humankind, and to reaffirm faith in fundamental 
human rights, is clearly expressed in the opening paragraphs of the preamble 
of the UN Charter. Moreover, there are erga omnes379 obligations on rules con-
cerning the basic rights of the human person and the obligation to promote 
universal respect for, and observance of, human rights and fundamental free-
doms. Moreover, it was in the same spirit to protect humankind from the cru-
elty of war and the vicious atrocities against humanity that had been commit-
ted by the Nazi regime that became one of the principal factors in the passage 
of the Universal Declaration of Human Rights some three years after the es-
tablishment of the UN.380 The pursuit of human rights as a central reason for 
the creation of the United Nations was transferred into this document, which, 
although not a multilateral treaty, has been referred to as a standard in the 
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achievement of human rights in the world. Thus making it more than just an-
other text adopted by the General Assembly.  
 If one looks back at the reason for the establishment of the United Nations 
and at the adoption of the UDHR, one understands that the atmosphere sur-
rounding the global movements of human rights in the 20th century was in-
deed shaped by the concern of the worldwide community in dealing with the 
misery caused by the terror committed by Nazi Germany.381 The second para-
graph of the UDHR clearly expresses the concern of the international commu-
nity by stating “disregard and contempt for human rights have resulted in bar-
barous acts which have outraged the consciousness of mankind.” Both the UN 
and the UDHR constitute structural and ideological responses towards past 
abuses of human rights in the forms of the Holocaust and genocide that caused 
the loss of millions of lives and the loss of human dignity. Furthermore, the 
two institutions are actually the reflection of the desire of the world’s commu-
nity at that time to prevent such a humanitarian catastrophe from happening 
again by creating a permanent forum for international cooperation and a set 
of moral standards to achieve a peaceful world. The beginning of the global 
movement of human rights was actually the landmark of the global movement 
of transitional justice. 
 The establishment of the United Nations and the passage of the UDHR as 
a global statement of human rights were not the only response to the horrific 
tragedy of WW II and the Holocaust. Shortly after liberating Europe, the Allied 
Forces, pushed by the moral obligation to try Nazi war criminals, established 
a series of military tribunals to prosecute prominent members of the political, 
military, and economic leadership of Nazi Germany.382 In the city of Nurem-
berg, first the trial of the major war criminals was held in front of The Interna-
tional Military Tribunal (IMT). The trial had a mandate to try 23 of the most 
important political and military leaders of the Third Reich. 20 of them were 
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doctors and had been high-ranking Nazi officials and all of them stood accused 
of horrific crimes.383 The defendants were charged with murder, torture, and 
other atrocities committed in the name of medical science. The court did not 
get the opportunity to try such prominent defendants such as Adolf Hitler, 
Heinrich Himmler, and Joseph Goebels as they were already dead.384  
 Although criticised for being unfair and for merely being the punishment 
of the vanquished by the victors385, the trials of the surviving Nazi-leaders have 
an exceptional place in the field of international law especially for its legacy in 
the promotion of the rule of law and in combating impunity, a legacy that con-
tinues to this day. It set up a precedent that the atrocities committed by Nazi 
Germany are crimes of men and not crimes of abstract entities, as has been 
argued, and the provisions of the international criminal law can only be en-
forced by punishing those who committed such crimes.386 Despite its many 
faults, the Nuremberg Tribunal represented a revolutionary step forward in 
the struggle against impunity for crimes which, to paraphrase Hannah Arendt, 
men can neither punish nor forgive.387 It was through Nuremberg that, for the 
first time, the major war criminals of the defeated country were indicted for 
committing serious crimes: crimes against peace, war crimes, and crimes 
against humanity.388 The trial proceedings of Nuremberg have supplied many 
of the rules and principles that now form the core of international law espe-
cially international humanitarian law and human rights law.389 Nuremberg 
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was followed by the Tokyo Tribunal in 1946. This was the start of the develop-
ment of international criminal law as one of the tools to redress human rights 
violations in post-conflict situations with the creation of international tribunals 
and courts following the hiatus of the Cold War. 390  
4.3.4 Post Nuremberg Trials 
From the 1980’s onward, the field of transitional justice gained momentum and 
coherence with the trials of those responsible for human rights violations at a 
domestic level. The first success story is Greece with the Greek Junta Trials that 
tried members of the right-wing military junta that ruled the country from 21 
April 1967 to 23 July 1974.391 The trials sentenced the principal leaders of the 
1967 coup to death for high treason, although, shortly after the verdict was 
pronounced, the punishment was reduced to life imprisonment by the Kara-
manlis government.392  
 If Greece was the first country to prosecute perpetrators of past atrocities 
at a domestic court after Nuremberg, Argentina was the first country to replace 
its repressive regime. Juicio a las Junta or The Trial of the Juntas was held from 
1976 to 1983 during the presidential administration of Raul Alfonsin. Nine mil-
itary officers who had headed the three successive military juntas from 1976 to 
1983 were accused of crimes ranging from aggravated homicide, torture, and 
illegal deprivation of liberty to falsification of public documents and cover-
ups.393 Prior to the trial, Alfonsin set up an investigation commission called 
CONADEP to investigate human rights abuse and it is through the work of 
CONADEP that the deaths of almost 9,000 persons and the existence of 365 
clandestine detention centres were revealed.394 They were kidnapped by spe-
cial military squad, tortured, and in most cases killed. 
 Three international courts established in 1990’s resurrected the legacy of 
Nuremberg even more fully: The International Criminal Tribunal for the For-
mer Yugoslavia (ICTY), The International Criminal Tribunal for Rwanda 
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(ICTR), and a permanent International Criminal Court (ICC). The first two 
were created by the UN Security Council, while the ICC was established 
through the Rome Statute in 1998 and entered into force in 1 July 2002. The 
ICC provides the international community with a permanent court to try indi-
viduals responsible for genocide, crimes against humanity, war crimes, and 
crimes of aggression. Although the ICC is a complementary institution to the 
national judicial systems and may only exercise its jurisdiction when national 
courts are unwilling or unable to prosecute, this court, along with the ICTR 
and the ICTY, has raised hopes that national governments might worry about 
being held accountable for the violation of human rights.395 
4.4 CONCLUDING REMARKS  
This chapter has explained how international criminal law and procedures 
were formed as a response to the Holocaust and the horror of the two world 
wars. The fact that large-scale crimes kept on happening after World War II in 
countries like Yugoslavia, Rwanda, Sierra Leone and many others, prompted 
the international community to institute a permanent international criminal 
court to investigate and to prosecute perpetrators of such crimes. In particular, 
the chapter has emphasised the duty of states to investigate human rights vio-
lations as well as to prosecute the criminals responsible, an obligation embed-
ded in the doctrine of ’responsible sovereignty’. In brief, it confirms the agree-
ments developed by the international community entrenched within the UN 
system that states have a supreme duty to not only prevent wars, acts of gen-
ocide, crimes against humanity and other acts of mass violence from happen-
ing, but also to conduct an investigation and bring to justice those responsible 
for the crimes as well as to give the victims access to effective remedies when 
serious violations occurred. 
 One of the core messages that can be drawn from this chapter is that a 
variety of human rights treaties and practices in international law increasingly 
lead to an understanding that whatever the reason or pretext being used is, the 
violation of human rights is intolerable on any scale under generally applica-
ble international law principles. The global commitment to combat the crimes 
and to prevent them from recurring has led to the institutionalisation of certain 
conducts as serious offences under international law which cannot be violated, 
a principle widely known as jus cogens. Gross and large-scale violations of hu-
man rights, the chapter concludes, whether taking place in the form of war 
crimes, genocide, or crimes against humanity should be prohibited and poses 
positive obligations toward states to bring those responsible to account.  
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 Thus, criminalisation of the conduct, as well as punishment of those re-
sponsible, are equally important factors that contribute to ending impunity 
and deterring others from committing such atrocious offences. Only if those 
objectives are realised can justice for the victims be restored and can the sus-
tainability of democracy and the rule of law to protect human dignity be se-
cured. Ratification of international treaties, criminalisation through the adop-
tion of domestic laws regarding the crime yet not be seriously followed by 
strict law enforcement would not bring the effort to deter potential criminals 
from committing the crime to fruition. On the other hand, prosecuting the 
crime without a strong and precise legal basis would bring injustice toward 





5 A Legal Framework to Prosecute Crimes 
against Humanity within Indonesian 
Legislation?  
5.1 INTRODUCTION 
This chapter seeks to answer the first question of this dissertation. What are 
the obligations of the Indonesian state to investigate and prosecute, under cur-
rent domestic and international law, if crimes against humanity, as happened 
in the 1965-1966 events, were to reoccur under its territorial jurisdiction? It 
aims to obtain a clear image of the capacity of the Indonesian state to deal with 
the crimes should a humanitarian tragedy like that of the 1965-1966 events re-
occur. To achieve this goal, this chapter will start by looking at the general 
protection of human rights at the national level to find out the legal and phil-
osophical basis of the duties of the state to uphold and protect human rights. 
Subsequently, legal instruments related to serious crimes, especially to crimes 
against humanity, will be scrutinised and analysed in order to obtain a clear 
image of the capacity of the country to deal with such crimes. 
 Concerning the general protection of human rights, this chapter discusses 
four relevant national legal instruments:  
1. The 1945 Constitution 
2. The People’s Consultative Assembly Decree No. XVII/MPR/1998 on 
Human Rights 
3. Law No. 39 of 1999 on Human Rights 
4. Law No. 12 of 2005 on the Ratification of the ICCPR.  
The discussion of these instruments will take place in section 5.2 and is aimed 
at considering the extent to which human rights and basic freedoms are 
acknowledged, guaranteed and protected in the country’s legal system. Such 
an examination of human rights instruments at the national level is needed, 
bearing in mind that the comprehensiveness of instruments that protect hu-
man rights might be seen as an indication that the country has the basic capac-
ity and commitment to secure the rights and liberties of everyone within its 
jurisdiction.  
 The overview on the general protection of human rights in the country’s 
legal instruments will be followed with a discussion on the existence of sub-
stantive laws related to gross violations of human rights and more specifically 
to crimes against humanity. Section 5.3 will scrutinise the status of Indonesia 
as a member of the Rome Statute, which is the most important instrument ever 
created by the international community to deal with gross violations of human 
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rights. In order to answer (part of) the research question of this dissertation, 
the country’s status as member of the Statute will be discussed and analysed 
to find out its implications for the protection of human rights should gross 
violations including crimes against humanity happen again in the country.  
 Section 5.4 will scrutinise the mechanism provided in the Indonesian legal 
system to bring the perpetrators of crimes against humanity to justice. In this 
respect, a number of issues will be discussed related to Law No. 26 of 2000 on 
the Human Rights Court, ranging from the definition of crimes to the proce-
dure that should be fulfilled to bring those responsible for gross violations of 
human rights to justice. Moreover, cases of gross violations of human rights 
that have been processed under this law will be discussed in order to give a 
clear image of its efficacy. 
5.2 NATIONAL HUMAN RIGHTS INSTRUMENTS  
5.2.1 The 1945 Constitution and the People’s Consultative Assembly De-
cree No. XVII/MPR/1998 on Human Rights  
The Indonesian Constitution of 1945, Fourth Amendment, consists of two 
main parts: the Pembukaan (Preamble) and the Pasal-pasal (Articles). Being 
drafted at the end of World War II in the spirit of decolonisation, the preamble 
evidently reflects John Locke’s thought on liberal philosophy by putting the 
well-being, security, and the prosperity of the people as the raison d'être for the 
creation of the government.396 These ideas, including the basic duty of the gov-
ernment to protect the people, are clearly visible in the fourth paragraph of the 
Preamble, which states: 
Subsequent thereto, to form a government of the state of Indonesia which shall protect 
all the people of Indonesia and all the land and its territorial integrity that has been 
struggled for, to improve public welfare, to educate the life of the people and to partic-
ipate in the establishment of a world order based on freedom, perpetual peace and social 
justice, therefore the independence of Indonesia shall be formulated into a Constitution 
of the Republic Indonesia which shall be built into a sovereign state based on a belief 
in the One and Only God, just and civilized humanity, the unity of Indonesia, and the 
democratic life led by wisdom of thoughts in deliberation amongst representatives of 
the people, and achieving social justice for all the people of Indonesia. 
As seen in the quote above, the Preamble of the 1945 Constitution emphasises 
the protection of all Indonesian people as the chief reason for the establishment 
of government. This last paragraph of the Preamble also sets out other basic 
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duties of the government which are said to be based on the principles recog-
nised as Pancasila which, as discussed in Chapter 2, is the source of all law in 
the Indonesian legal system. 
 The moral background of the establishment of the Indonesian govern-
ment, as stated in the Preamble, was then translated into various provisions in 
the body of the 1945 Constitution. Article 1 (1) asserts the republic as the form 
of the Indonesian state, underlining the recognition of the people as the true 
possessor of political power and a government that is to be based on merit 
instead of inheritance or ancestry. Meanwhile, the constitutional recognition 
of state as an embodiment of the will of the people is confirmed in Article 1 (2) 
which explicitly acknowledges the people as the source of the ultimate power 
of the state. Article 1 (2) emphasises that sovereignty is in the hands of the 
people and is implemented in accordance with the 1945 Constitution. This 
means that the people are the true holders of the highest power and that the 
power of the government is not absolute but limited by law.  
 Article 1 (3) confirms the existence of Indonesia as a state that is based on 
the rule of law, which means that state officials are bound by law and can only 
act if the law allows them to do so. In terms of governmental power, this prin-
ciple finds its embodiment in Article 4 (1) which stresses the constitution as a 
reference for the President in exercising its power and that the President is 
bound by the constitution in implementing its authority. In line with the prin-
ciple of the rule of law, Article 5 (2) stipulates that the President shall issue a 
governmental regulation to implement laws.  
 The constitutional design that defines the President as the holder of exec-
utive power and the constitutional limitation of its power as defined in Article 
4 (1) are reflected in the oath and promise to be taken by a President prior to 
taking office as stipulated in Article 9 (1) of the 1945 Constitution. This oath 
and promise must be carried out before the People’s Consultative Assembly 
or the People’s Representative Council and reflect the concept of people’s sov-
ereignty as formulated in Article 1 (1) and 1 (3). Article 9 (1) states: 
Prior to taking office, the President and the Vice President shall swear an oath in ac-
cordance with their respective religions or shall make a solemn promise before the Peo-
ple’s Consultative Assembly or the Peoples Representative Council. The oath or prom-
ise shall be as follows:  
Presidential (Vice-Presidential Oath): “I swear before God that, to the best of my abil-
ity, I shall fulfil as justly as possible my duty as President (Vice-President) of the Re-
public of Indonesia that I shall uphold faithfully the Constitution, conscientiously im-
plement all statutes and regulations, and shall devote myself to the service of Country 
and Nation.”  
Presidential (Vice-Presidential Promise):”I solemnly promise that, to the best of my 
ability, I shall fulfil as justly as possible my duties as President (Vice-President) of the 
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Republic of Indonesia that I shall uphold faithfully the Constitution, conscientiously 
implement all statutes and regulations and shall devote myself to the service of Coun-
try and Nation.”  
As seen in the quote above, all of the provisions related to the oath and promise 
of the President and Vice President are very much in line with the aspiration 
for constitutional democracy as intended in the Preamble of the 1945 Consti-
tution. The President and Vice President, as the holders of governmental 
power, are obliged to serve the country and the nation, and their powers are 
limited by law, that is, by the constitution. The oath also suggests that the 1945 
Constitution obliges the government to exercise its power, in the corridor of 
law, in the interest of the people and with the protection of the people and the 
land as their main duty. The philosophical basis of the establishment of the 
state and the fundamental obligations of the government that are emphasised 
in the Preamble of the 1945 Constitution serve as a moral and a constitutional 
duty that should always be upheld and adhered to by every administration in 
Indonesia. 
 In addition to being translated into the provisions that concern govern-
mental power, the spirit of constitutionalism, as reflected in the Preamble, is 
also manifested in the human rights provisions in Chapter XA of the 1945 Con-
stitution. The addition of a special chapter on human rights in the amended 
1945 Constitution can be viewed as the desire of the Indonesian people for the 
state, especially for the government, to safeguard their rights and freedoms. In 
line with the spirit of constitutionalism, the provisions on human rights serve 
not only to guarantee the rights for everyone within the jurisdiction of Indo-
nesia but also to designate the limits for government in exercising its power. 
As a state which is based on a constitution, the power of the government is 
manifested in authorities that are limited by basic rights and liberties of the 
people.  
 Under Chapter XA, fundamental rights and freedoms are listed from Ar-
ticle 28A to Article 28J concerning Human Rights. 397 As if reflecting its im-
portance, the right to life is formulated in Article 28A which is the first provi-
sion under the chapter that guarantees the right of every person to enjoy and 
defend this right. The article states: “Every person shall have the right to life and 
to defend his/her life and existence”. Article 28I (1) emphasises the nature of the 
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right to life, together with other rights and freedoms such as freedom from 
torture and freedom from enslavement, as rights and freedoms which cannot 
be limited in any circumstances. The article states: 
The right to life, freedom from torture, freedom of thought and conscience, freedom of 
religion, freedom from enslavement, recognition as a person before the law, and the 
right not to be tried under a law with retrospective effect are all human rights that 
cannot be limited under any circumstances.  
Meanwhile, Article 28G (1) explicitly states that the right of every person to 
protection of him/herself, family, honour, dignity, property and the right to 
feel secure against and receive protection from the threat of fear to do or not 
to do something that is a human right. It is the duty of every person, pursuant 
to Article 28J (1), to respect the human rights of others. 
 It should be noted that although the highest recognition of human rights 
is found in the 1945 Constitution, human rights had actually been formally 
acknowledged around a year before the amendment of the constitution in 
1999. In 1998, the People’s Consultative Assembly passed the Decree No. 
XVII/MPR/1998 on Human Rights, which contains the Human Rights Charter. 
The Charter explicitly acknowledges various human rights from the right to 
life of everyone and to preserve their life in Article 1 to the right to work and 
earn a decent living in Article 33. Article 37 specifically mentions, as non-
derogable rights, the right to life, the right not to be tortured, the right to free-
dom of conscience, the right not to be recognised before the law and the right 
not to be punished under retroactive law. Although not a binding legislative 
product under the regime of Law No. 12 of 2011 on The Formation of Laws, 
the People’s Consultative Assembly Decree No. XVII/MPR/1998 nonetheless 
has a great moral force, a fact that should always be considered by the govern-
ment, as it was produced by the People’s Consultative Assembly, an institu-
tion which, from a constitutional point of view, can be seen as a representative 
for the will of the Indonesian people. 
 It should also be noted that both the 1945 Constitution and the Decree of 
the People’s Consultative Assembly No. XVII/MPR/1998 on Human Rights 
contain no provision that explicitly mentions the rights of victims of human 
rights violations. This, however, does not necessarily mean that there is no 
protection for those who become victims of human rights violations. In fact, 
such protection has been substantially guaranteed in Article 28D of the 1945 
Constitution which concern the rights to legal protection and equality before 
the law. The article states, “everyone shall have the rights of recognition, guarantees, 
protection and certainty before a just law, and of equal treatment before the law”. 
From a constitutionalist perspective, this provision implies that it is the obli-
gation of the state to provide everyone within its jurisdiction with the rights to 
protection and certainty before a just law as prescribed in the article. Moreo-
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ver, Article 28I (4) of the 1945 Constitution states that the protection, advance-
ment, upholding and fulfilment of those rights are the responsibility of the 
state, especially of the government. The 1945 Constitution further determines 
in Article 28I (5) that in order to uphold and to protect human rights in accord-
ance with the principle of a democratic and law-based state, laws and regula-
tions will be created to guarantee the implementation of human rights.  
 To sum up, it can be argued that there are philosophical as well as legal 
bases in the Indonesian Constitution for the creation of a responsible govern-
ment based on the rule of law. It is the government who, according to the 1945 
Constitution, should bear the responsibility to protect and respect human 
rights. In relation to the topic of this dissertation, the government bear the re-
sponsibility of human rights violations that occurred in the 1965-1966 events. 
This is because the state of Indonesia was formed by the will of the Indonesian 
people to achieve the goals of the nation with the protection of the people as 
its main objective. The duty to protect, amongst the other duties written in the 
Preamble pose not only a moral but also a legal obligation that should be ful-
filled by the government. The fulfilment of these constitutional obligations can 
be used at any time as grounds to question whether or not a government 
should remain in power. 
5.2.2 Law No. 39 of 1999 on Human Rights 
Above, Section 5.2.1 shows how the amended 1945 Constitution contains a 
considerable acknowledgement of human rights with the addition of a special 
chapter on human rights in Chapter X. However, the constitution is not the 
only instrument in the Indonesian legal system which has binding legal force 
guaranteeing human rights. In fact, the duty of the government to respect, pro-
tect, fulfil, and promote the human rights of everyone within its jurisdiction is 
also found in Law No. 39 of 1999 on Human Rights (the HR Law). Although 
ranking lower in the hierarchy of laws, this instrument preceded the amended 
1945 Constitution in acknowledging human rights. If observed from the per-
spective of the institution that has the authority to make laws, it can be con-
cluded that the President and the People’s Representative Council preceded 
the People’s Consultative Assembly in acknowledging the human rights 
through the legal instruments at their disposal. 
 In the HR Law, fundamental rights and freedoms are set out in Chapter III 
concerning human rights and basic liberties. The chapter consists of 10 parts 
from Article 9 to Article 66. The right to life, to fair trial and the obligation of 
the government to protect human rights as prescribed in the 1945 Constitution 
and the Human Rights Charter in the Decree of the People’s Consultative As-
sembly No. XVII/MPR/1998 are among the rights that are acknowledged in the 
first place. Like the 1945 Constitution, the HR Law declares that the right to 
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life is a right which cannot be limited in any circumstances398 and that no one 
shall be deprived of his/her life.399  
 Meanwhile, the obligation of the state to enforce human rights as pre-
scribed in Article 28I (4) of the 1945 Constitution is also found in the HR Law. 
Article 1 (1) of the Law stresses that human rights must be respected, held in 
the highest esteem and protected by the state, law, and the government. The 
obligation of the government to respect and protect human rights set out by 
Article 1 (1) of the HR Law is then being confirmed in Article 2 which states: 
The Republic of Indonesia acknowledges and holds in high esteem the rights and free-
doms of humans as rights which are bestowed by God and which are an integral part 
of humans, which must be protected, respected, and upheld in the interest of promoting 
human dignity, prosperity, contentment, intellectual capacity and justice. 
As seen in the quote above, the HR Law explicitly obliges the government to 
respect, protect, enforce, and promote human rights. In relation to this, Article 
71 of the Law even states that such an obligation is not restricted to the rights 
that are listed in the Law but also to any other legislation, as well as interna-
tional treaties on human rights, which have been ratified by Indonesia. Pursu-
ant to Article 72, the obligation, as stipulated in Article 71, includes effective 
implementation steps in the field of laws, politics, economy, social, culture, 
defence and security, among others.  
5.2.3 Law No. 12 of 2005 on the Ratification of the Covenant on Civil and 
Political Rights 
The formal acknowledgement of human rights took place after the fall of the 
New Order through the inclusion of a special chapter on human rights in the 
1945 Constitution and the promulgation of Law No. 39 of 1999 on Human 
Rights. The position of human rights was then steadied with the adoption of 
the International Covenant on Civil and Political Rights (ICCPR) in 2005. The 
ratification of the treaty through Law No. 12 of 2005 during the administration 
of Susilo Bambang Yudhoyono was a significant step undertaken by Indonesia 
to improve the human rights situation in the country. After a long period of 
repression under the New Order, the ratification of an instrument which is 
widely recognised as one of the International Bills of Human Rights has placed 
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phasizes the duty of the government to protect, enhance, enforce, and to fulfill human 
rights. Although the status of the Human Rights Act is lower than the Constitution, it 
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Indonesia among civilized nations that have made a commitment to human 
rights, making the country more confident in its relationships with the global 
community.  
 Indeed, ratification of an international human rights treaty will not lead to 
the enjoyment of human rights without concrete implementation. Srini Sitara-
man states: 
“...consent is not simply limited to obedience through formal acts-signature and/or 
ratification; it involves fulfilling the “true intent” of a treaty, that is, implementing 
and fully complying with the treaty. Just because a treaty is in legal force does not 
automatically guarantee consent among the participating states; treaty norms have to 
be internalized, implemented, and enforced by the appropriate domestic authorities.” 
400 
Pursuant to Article 2 of the Covenant, Indonesia has an obligation to respect 
and to ensure the rights recognised in the ICCPR of all individuals within its 
territory. Ever since the promulgation of Law No. 12 of 2005, Indonesia, as a 
state party, has an obligation to take the necessary steps to ensure that the 
rights guaranteed by the Covenant can take effect at the national level. Fur-
thermore, ratification also made it possible to measure national policies and 
practices against international standards with regular reporting on the imple-
mentation of the ICCPR to be submitted to the Human Rights Committee as 
part of the treaty monitoring mechanism. 
 In realising the implementation of the Covenant, it remains important to 
note that although the ratification of the Covenant took place just after the 
downfall of the New Order in 1998, many rights and freedom in the Covenant 
have actually been guaranteed in Indonesian laws long before; even since the 
early years of the republic.401 The right to life for instance, is protected in Chap-
ter XIX of Law No. 1 of 1946 on the Indonesian Penal Code (IPC). Imprison-
ment up to 20 years and even the death penalty is served for those who deprive 
the right to life in a variety of murders from Article 338 to Article 349. Article 
338 of the IPC reads, “A person, who intentionally deprives the life of others, is guilty 
of murder, punishable by a maximum imprisonment of fifteen years”. The following 
Article, which is 339, reads: 
Manslaughter followed, accompanied, preceded by a punishable act and committed 
with intent to prepare or facilitate the execution of the act concerned, or being taken in 
the act, to secure oneself or other accomplices to said fact or either impunity or the 
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possession of the unlawfully acquired object, shall be punished by life imprisonment or 
a maximum imprisonment of twenty years. 
The two articles above are concrete examples on how Indonesia protects the 
inalienable right to life as recognised in Article 6 of the ICCPR, a protection 
through legislation which is mandated by Article 2 of the treaty. Inherited from 
the time of Dutch colonial rule, criminal provisions concerning murder in the 
IPC prove that the country already undertook one of the most significant leg-
islative steps as mandated by the Covenant, that is to prevent and punish ar-
bitrary deprivation of the enjoyment of the right to life.  
 Despite the protection of the right to life and many other rights recognised 
in the ICCPR, the ICP is nevertheless a legal instrument designed to deal only 
with ordinary crimes and is therefore not tailored to respond to the gravity of 
large-scale crimes. In the context of crimes against humanity, crimes like mur-
der, rape, and torture are considerably different from ordinary crimes, as is 
formulated in the IPC in terms of the motive and the background of the crime 
as well as the resulting impact. Given the historical context of its adoption into 
the Indonesian legal system, it can be understood that the formulation of 
crimes in the IPC contains no specific character found in serious crimes such 
as ‘widespread’ and ‘massive’. For instance, the IPC does not have provisions 
related to command responsibility, making it impossible for it to function as a 
basis to prosecute crimes of omission typically committed by senior figures in 
command.402 If the IPC was to be used to resolve murders conducted in the 
context of extraordinary crimes, its provisions seems to be effective only to 
prosecute field-executioners. Those masterminding the crimes would likely re-
main untouched.  
5.2.4 Indonesia: State Party to the Rome Statute of the International Crim-
inal Court? 
As discussed in Chapter 4, a permanent court with a jurisdiction to investigate 
and prosecute four core international crimes had been established through the 
Rome Statute of the International Criminal Court. As a treaty, the provisions 
of the Rome Statute can be binding and enforced only if it has been ratified by 
the state in whose jurisdiction the crimes have been perpetrated. As a court of 
last resort, ratification of the Statute will be a breakthrough in dealing with the 
difficulties to solve gross violations of human rights especially when states are 
unable or unwilling to investigate and prosecute the perpetrators of atrocious 
crimes.403 In addition, the ratification of the Statute would be conceived by the 
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international community as a signal of a state’s goodwill to seriously partici-
pate and contribute to the achievement of such goals of the international com-
munity as ending impunity and achieving global justice by preventing most 
serious crimes from happening.  
 The People’s Consultative Assembly realised the strategic meaning of rat-
ification of international treaties. Ratification of international human rights in-
struments including the Rome Statute was viewed by the Assembly as an ur-
gent legal policy required to improve the profile of the country especially in 
international affairs. The determination to ratify core human rights instru-
ments eventually manifested in 1998 with the issuance of the People’s Consul-
tative Assembly Decree No. XVII/MPR/1998 on Human Rights. The aspiration 
to ratify the Rome Statute became particularly significant after Indonesia be-
came the subject of harsh criticism from human rights activists both at home 
and abroad who demanded the prosecution of those allegedly responsible for 
serious human rights violations in East Timor in 1999.404  
 Article 2 of this Decree specifically orders the President of the Republic of 
Indonesia and the People’s Representative Council to ratify international hu-
man rights instruments. The Article states: 
Ordering the President of the Republic of Indonesia and the People’s of Representative 
Council to ratify various instruments of the United Nations concerning human rights 
as long as these are not contradictory to Pancasila and the 1945 Constitution. 
The President then followed up the mandate of Article 2 of the People’s Con-
sultative Assembly Decree by setting up an agenda to ratify a number of inter-
national treaties, including the Rome Statute through a government policy 
known as the Rencana Aksi Nasional Hak Asasi Manusia (National Action Pro-
gramme of Indonesian Human Rights, RANHAM) of 2004-2008.405 Formalised 
in the form of Presidential Decree No. 40 of 2004, the Rome Statute and twelve 
other international treaties were included on the list of international treaties to 
be prepared for ratification during that period.406 Placed at the tenth rank, the 
Statute was not successfully ratified while the ICCPR, as discussed earlier in 
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Section 5.2.3, and the ICESCR were ratified in 2005. The Rome Statute was in-
cluded again in the RANHAM of 2008-2012. In May 2013, the fate of the ratifi-
cation became clear; the government officially rejected to ratify the Statute.407  
 In the lead up to the ratification, conservative arguments arose for the state 
to suspend the ratification of the Statute. Those preoccupied with chauvinistic 
nationalism especially from the military, were afraid that the ratification 
would automatically bring perpetrators of gross violations of human rights to 
The Hague, the seat of the Court.408 From a legal perspective, such concern is 
actually groundless considering that the Rome Statute entered into force on 1 
July 2002 and that the Court can only try cases of gross violations of human 
rights committed after that date.409 Should Indonesia become a state party of 
the Statute, the ICC would not be authorised to try human rights violations 
committed within the country before 1 July 2002, except if Indonesia made a 
declaration as required in Article 12 (3) of the Statute. The concern that ratifi-
cation of the Statute will cause past human rights violations and even the 1965-
1966 events to be tried by the ICC is therefore unfounded. 
 Another pragmatic opinion came from scholars who questioned the bene-
fit and economical consequence of ratifying the Statute. Hikmahanto Juwono 
for example, believed that the membership to the Rome Statute is not benefi-
cial to Indonesia given that the country would have to pay a membership fee 
that will affect state finances even though Indonesia has no cases of serious 
crimes to be resolved by the ICC.410 In addition to this financial consideration, 
the issue of national sovereignty also became a reason to reject the ratification, 
given that the ICC has the authority to try cases which have been solved 
through national courts.411 This is viewed as a serious intervention toward the 
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sovereignty of the state by chauvinistically inclined nationalist opponents of 
ratification. 
 Besides the debate as to whether or not Indonesia should ratify the ICC 
and incorporate the treaty into domestic law, Indonesia is, in fact, at the time 
of writing this dissertation, not a state party of the ICC. From this point, it can 
be concluded that a complementary mechanism to investigate and prosecute 
serious crimes in Indonesia should the country in a situation of ‘unwilling’ and 
‘unable’ to investigate and prosecute gross violations of human rights through 
the ICC is not provided in Indonesian legal system. As a consequence, if seri-
ous human rights violations, in the form of crimes against humanity like the 
events of 1965-1966, would happen again under the jurisdiction of Indonesia, 
the case can only be resolved domestically. The degree and quality of protec-
tion would therefore largely be determined by and dependent upon protec-
tions provided by domestic laws. I will elaborate on these protections in the 
next section. 
5.3 CRIMES AGAINST HUMANITY: PUNISHABLE UNDER NATIONAL LAW? 
5.3.1  Law No.26 of 2000 on the Human Rights Court 
Section 5.2.3 shows that there is no possibility of bringing cases of serious 
crimes in Indonesia to the International Criminal Court. However, the fact that 
Indonesia is not a state party to the Rome Statute does not necessarily mean 
that gross violations of human rights in the form of crimes against humanity 
are crimes that cannot be prosecuted within the territorial jurisdiction of the 
country. In fact, two years after the adoption of the Statute in 1998, legislation 
needed as a legal framework to investigate and prosecute gross violations of 
human rights was finally incorporated within the national legal system 
through the promulgation of Law No. 26 of 2000 on the Human Rights Court 
(HRC). The establishment of human rights courts, according to the Law, is 
needed in order to participate in maintaining world peace and to guarantee 
the implementation of human rights as well as to give protection, certainty, 
justice and the feeling of security to individuals and society at large.412 
 The establishment of a court that is specifically designed to examine seri-
ous crimes is a mandate of Article 104 of Law No. 39 of 1999 on Human Rights. 
Apart from the various protections of rights contained in the legislation, it is 
not an exaggeration to say that Article 104 is the most crucial provision related 
to the establishment of a human rights tribunal in Indonesia. Section (1) of the 
Article elucidates the basic reason of the establishment of the HRC, which is to 
try gross violations of human rights, a type of crime which, according to its 
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elucidation, includes mass killings, arbitrary killings and extrajudicial killings, 
torture, slavery, and systematic discrimination. The HRC Law further states 
that the human rights court will be formed through a law within a period of 4 
years after promulgation of the HRC Law.413 For cases of human rights viola-
tions that took place prior to the establishment of human rights courts, the Law 
states that such cases shall be heard by a competent court.414 
 The background to the submission of the Human Rights Court bill is found 
in the government’s explanation, which gives three reasons: 
First, as a manifestation of Indonesia’s responsibility as a member State of the United 
Nations, therefore, the bill is a mission to carry out moral as well as legal obligations 
in upholding and implementing the Universal Declaration of Human Rights set up by 
the United Nations, and many other human rights documents which have been re-
ceived by the Indonesian government. 
Second, as an implementation of People’s Consultative Assembly Decree No 
XVII/MPR/1998 on Human Rights and as a follow up of Law No. 39 of 1999 on Hu-
man Rights. Article 104 (1) of the Law determines that gross violations of human 
rights will be tried by a human rights court in the courts of general jurisdiction. Article 
104 determines that the human rights court will be established in 4 years after the 
promulgation of the Human Rights Law. Considering the urgency to have a human 
rights court Law viewed from national as well as international interest, there is a need 
to immediately establish a human rights court to solve cases of gross violations of hu-
man rights. 
Third, to overcome a situation of uncertainty in security and public order, including 
national economics. The existence of a human rights court is expected to restore the 
trust of both the people and the international community toward law enforcement and 
the guarantee of certainty on human rights enforcements in Indonesia. 415 
From these reasons, it can be concluded that the drafting of the HRC Law was 
a realisation of the commitment of Indonesia as a member state of the United 
Nations to uphold and implement international human rights instruments that 
bind the country. Furthermore, the issuance of the Law is the fulfilment of the 
order of Article 104 (1) of the Human Rights Court Law, which was seen by 
the government a strategic step to improve the image of Indonesia in the eyes 
of the international community. 
 The draft of the Human Rights Court Law, which consists of 10 chapters 
and 51 articles, was passed by the People’s Representative Council and prom-
ulgated on 23 November 2000. Letter (b) of the Consideration of the HRC Law 
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emphasises the role of the state in preserving world peace and in ensuring the 
implementation of human rights as well as to give protection, justice, and se-
curity to every person and society. The Council’s rejection of the government 
regulation in lieu of Law No. 1 of 1999 on the Human Rights Court is men-
tioned in Letter (c) of the Consideration as another background for the estab-
lishment of the Court. The promulgation of the Human Rights Court Law 
marked the beginning of a new era for the Indonesian criminal justice system. 
Legislation in the field of criminal law which governs serious crimes has be-
come part of the legal system, allowing for the investigation and prosecution 
of gross violations of human rights.  
 The crime of genocide and crimes against humanity are the only two 
crimes stated in Article 7 of the Human Rights Court Law as gross violations 
of human rights in which the Court, pursuant to Article 4, has the authority to 
examine and decide. An interesting explanation of this situation is provided 
by the elucidation of Article 7 of the HRC Law, which states that the crimes of 
genocide and crimes against humanity, as prescribed in the Article, are crimes 
that are prescribed in Article 6 and 7 of the Rome Statute of the International 
Criminal Court. This explanation helps in understanding that the provisions 
concerning crimes against humanity in the Rome Statute of the ICC should be 
used as a reference for understanding what constitutes crimes against human-
ity as prescribed in the HRC Law. 
 The jurisdiction of the human rights courts are not limited to examining 
and deciding cases related to gross violations of human rights. Article 5 of the 
HRC Law stipulates that the Court also has the competency to examine and to 
decide cases related to compensation, restitution, and rehabilitation.416 More-
over, the Law provides an authority for the court to hear and rule on cases 
perpetrated by an Indonesian citizen outside the territorial boundary of the 
Republic of Indonesia417, a clause argued by the law as a form of protection to 
Indonesian nationals to be tried in their own country418. 
 Article 9 stipulates that crimes against humanity include “any acts com-
mitted as a part of a widespread or systematic attack directed against any ci-




d. expulsion or forcible transfer of population; 
e. deprivation of liberty or deprivation of physical liberty in other arbitrarily 
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in violation of (the principles of) basic provisions of international law; 
f. torture; 
g. rape, sexual slavery, forced prostitution, forced pregnancy, forced steril-
ization or sterilization or other forms of sexual violence are equal; 
h. torture of a particular group of association that is based on equal politics 
belief, race, nationality, ethnicity, culture, religion, gender, or other 
grounds, that are universally recognized as impermissible under intern-
ational law; 
i. enforced disappearances; or 
j. the crime of apartheid419 
As seen in the definition of crimes against humanity above, Law No. 26 of 2000 
on the Human Rights Court includes murder as one of the crimes against hu-
manity. Interestingly, the elucidation of Article 9 explicitly states that murder, 
as referred to by Article 9 (a), is identical to an offence as formulated in Article 
340 of the Indonesian Penal Code. The elucidation does not refer to the Rome 
Statute although, as discussed earlier, the elucidation of Article 7 of the HRC 
Law states that genocide and crimes against humanity, as stipulated in the 
HRC Law, are crimes as prescribed in the Statute. Article 340 of the IPC itself 
deals with premeditated murder and defines the crime as “the person who 
with deliberate intent and with premeditation takes the life of another person, 
shall be guilty of murder...”. It should be noted that the formulation of murder 
in the IPC referred to in the Human Rights Court Law to understand murder 
as prescribed in Article 9 (a) of the Law, is restricted only to the formulation of 
the conduct and not of the sanction. The Human Rights Court Law determines 
in Article 37 that the sentence for individuals committing crimes against hu-
manity of murder is death or life in prison or a maximum of 25 years in prison 
and no less than a minimum 10 years in prison.  
 The definition of murder is not the only situation where no reference is 
made to the Rome Statute. The claim of the HRC Law that crimes in the HRC 
Law are similar to the crimes as prescribed in the Statute can also be ques-
tioned due to the dissimilarities of key terms used by the Law and the ICC. 
Two gaps related to the definition and translation are at least potentially caus-
ing problems. First, the Law gives no description of what exactly it means by 
“widespread and systematic” and “intention”. This lack of definition could 
possibly lead to various interpretations at court since the Law has no clause 
which states that it will surrender to practices recognised in international law. 
As a comparison, “intention” in the Rome Statute is firmly defined in article 
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30.420 At court, judges in the ICTR and ICTY who tried cases of crimes against 
humanity interpreted “widespread” by emphasising the geographical spread 
of the crime as well as the number of victims affected by the crime.  
 Another formulation-related problem in Law No. 26 of 2000 is that the 
translation of crimes against humanity in Article 9 of the Law has a signifi-
cantly different meaning from that of the Rome Statute due to the inaccuracy 
of the translation. While the latter defines crimes against humanity as crime 
“directed against any civilian population”, the conversion into Indonesian lan-
guage reads “...perpetrated directly against the civilian population”. The addi-
tion of the word “directly” indeed has a serious implication in that only those 
who were on the field can be prosecuted using this law. At the same time the 
wordings of the article become an exit for high-rank military officials.421 This 
implication of the word “directly” in the formulation of the crime is not trivial: 
since the mastermind of the crimes can likely not be reached by the law, this 
problem of translation might leads to impunity. 
5.3.2 Penal Sanctions 
Law No. 26 of 2000 provides serious punishment to individuals who commit-
ted crimes against humanity. Pursuant to Article 37, one might face the death 
penalty or life imprisonment or imprisonment for a maximum twenty-five 
years and a minimum of 10 years if one is found guilty of committing such 
crimes as mentioned in Article 9 a, b, d, and j. Article 38 determines that im-
prisonment for a maximum of 15 years and a minimum of 5 years is served for 
those who committed crimes as prescribed in Article 9 c. Meanwhile, Article 
39 provides similar sanctions of imprisonment as Article 38 for those who com-
mitted crimes as prescribed in Article 9 f. Pursuant to Article 41, a person who 
attempts or conspires or helps crimes against humanity will face similar pun-
ishment as served for committing a crime against humanity. 
 Pursuant to Article 42 (3) similar punishment as listed in Article 37 also 
applies to a military commander or a person who effectively acts as military 
commander if the crime was committed by the troops under his effective com-
mand and control, or under his effective power and control and such crime 
was caused due to lack of proper control.422 Lack of control as intended by the 
Law occurs when the military commander or the person knowing, or based on 
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the events at that time supposedly knowing, that the troops were conducting, 
or had just conducted, gross violation of human rights; and the military com-
mander or the person did not undertake a proper and needed act within the 
scope of his power in order to prevent or to stop the conduct or surrender the 
perpetrator to a competent official to carry out a preliminary investigation, an 
investigation and a prosecution.423 
 Not restricted only to a military commander or to persons who effectively 
act as military commander, criminal responsibility also applies to a superior 
(whether a police official or other civilians) for gross violations of human rights 
committed by his subordinate under his effective power or control, a crime 
committed due to his lack of proper and correct control. Lack of control as 
intended by the Law occurs when the superior or the person who effectively 
acts as military commander knows or consciously ignores information which 
clearly reports that a subordinate was committing gross violations of human 
rights and the superior or the person who acts as commander did not take the 
proper measures needed and in the scope of his authority to prevent or stop 
this conduct, or to surrender the perpetrator to a competent official to carry 
out a preliminary investigation, an investigation and a prosecution.  
5.3.3 Protection to the Witnesses and Victims  
A statement provided by a victim or a witness of a crime is highly important 
in a truth-finding process in the context of criminal justice. Commonly given 
in the form of an affidavit, such testimony is universally recognised in criminal 
procedure law. In the context of the Indonesian legal system, such assertion is 
not an exception. Nevertheless, to be able to provide information required in 
the pursuit of justice, one should be in a comfortable situation and free from 
any barrier that could impede the revealing of what was seen, heard, or felt. 
Only in such circumstances can a victim or a witness lend a hand to the court 
in revealing a crime. This necessity is even more important in the context of 
gross violations of human rights due to the nature of the crime which usually 
involves prominent and/or influential individuals, such as military officials, 
who are potentially able to threaten or otherwise influences a witness or vic-
tim. 
 The necessity to obtain valid and legitimate evidence in the search for jus-
tice on the one hand and the objective conditions to make this possible on the 
other, seems to be realised by the drafters of Law No. 26 of 2000. Article 34 (1) 
acknowledges the right of every victim and witness to mental and physical 
protection from any threat, terror, and violence from any other parties. Article 
34 (2) determines that such protection should be provided for free, an order 
which is restated in Article 8 (1). Section three of Article 34 mandates that the 
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directives regarding the protection of the victims and witnesses are to be for-
mulated in the form of a government regulation. This mandate was fulfilled 
some two years later through the issuance of Government Regulation No. 2 of 
2002 on Witness and Victim Protection.  
 Entering into force on the day of its promulgation by the Secretary of the 
Cabinet on 13 March 2002, the Regulation reaffirms the right of every victim424 
or witness425 of gross violations of human rights to get protection as enunciated 
by Article 34 (1) of the Human Rights Court Law. Article 2 (1) of the Regulation 
stipulates that such protection shall be provided by the law enforcement ap-
paratus as well as by the security apparatus. Such protection, Article 2 (2) 
states, shall be provided commencing at the investigation phase up to the ex-
amination of the case at court. This safeguard towards the victims and wit-
nesses seems to be very important as shown by the fact that although such 
protection has clearly been stated in Article 2 (1) of the Regulation, the obliga-
tions of the law enforcement apparatus and security apparatus to protect has 
to be re-emphasised in Article 3. It is not an exaggeration to assume that the 
protection of the victims and the witnesses of gross violations of human rights 
was a major concern of the drafters of this regulation.  
 Under Article 4 of the Regulation, the protection toward the victims or the 
witnesses can be provided in three different manners; protecting the personal 
security of the victim or witness from physical and mental threat, concealing 
their identity and keeping them away from the suspects when testifying at 
court. There is no supplementary explanation found in the elucidation of Ar-
ticle 4 of the Regulation, except that it is stated as ‘clear enough’. However, it 
can be argued that the concealment of identity and the creation of a situation 
in which the victims and witnesses do not have to directly encounter the sus-
pects is a form of protection. This protection is in line with the Principle No. 
10 of Basic Principles and Guidelines on The Right to Remedy and Reparation for 
Victims of Gross Violations of International Human Rights Law and Serious Viola-
tions of International Humanitarian Law, which mandates that the victims and 
witnesses should benefit from special consideration to avoid traumatisation.  
 The protection of victims and witnesses can be provided on two grounds: 
first, based on the initiative of the law enforcement apparatus or the security 
apparatus or second, based on a request by the victims or witnesses426. In case 
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of a request by the victims or the witness, such a request for protection should 
be addressed to specific institutions depending on the level of the criminal 
process at the time of the request’s application. The National Commission on 
Human Rights is competent to receive a request during the investigation stage, 
while the public prosecutor and the court may receive the request during the 
prosecution and trial stage. The financial consequences ensuing from the pro-
tection should be borne by the budget of each institution to whom the protec-
tion is being requested427. 
 Government Regulation No. 22 of 2002 is not the only instrument that 
deals with the protection of victims and witnesses of gross violations of human 
rights. Higher ranking legislation was passed four years after the promulga-
tion of the Regulation namely Law No. 13 of 2006 on Witness and Victim Pro-
tection as amended to Law No. 31 of 2014. Establishing an institution for the 
protection of witnesses and victims named the Witness and Victim Protection 
Agency (Lembaga Perlindungan Saksi dan Korban, LPSK) the Law is actually a 
legal instrument designed for the protection of witnesses and victims of crime 
in general. Nevertheless, the Law complements the protection covered by 
Government Regulation No. 2 of 2002 since it also contains provisions specifi-
cally referring to the protection of witnesses and victims of gross violations of 
human rights.  
 Under Article 5, every victim and witness has these following rights: 
a. Protection of personal security, family, and his/her belongings, and the 
right to be free from threats related to the testimonial which will be 
provided or currently being provided, or has been provided; 
b. To participate in the process to choose and determine the form of protect-
ion and security support; 
c. To give information without any pressure; 
d.  To get a translator; 
e.  To be free from trapping question; 
f. To be informed regarding the development of the case; 
g. To be informed about the court’s decision 
h. To know in case the defendant is released by the court; 
i. To have a new identity; 
j. To get a new residence; 
k. To receive reimbursement for transportation; 
l. To receive legal advice; and/ or 
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m.  To receive support for living cost until the end of the protection. 
Article 6 of Law No. 13 of 2006 further states that victims of gross violations of 
human rights will receive medical and psycho-social rehabilitation help in ad-
dition to the rights in Article 5. The protection of witnesses and victims will be 
provided at all stages of the criminal justice processes428 as its main purpose, 
the provision of security in giving their testimony in every stage of criminal 
justice process429. Pursuant to Article 8 (1), the protection will be given begin-
ning at the investigation and will end as stipulated by the Law. In certain cases, 
the protection can also be given once an application has been submitted to the 
Agency. 
5.3.4 Compensation, Restitution and Rehabilitation  
Law No. 26 of 2000 on the Human Rights Court also contains provisions re-
lated to compensation, restitution and rehabilitation for the victims and wit-
nesses. All three forms of redress are basically reparations: measures dedicated 
to the interest of victims of gross violations of human rights and fundamental 
freedoms. Every violation gives rise to a right of reparation on the part of the 
victim, a legal responsibility of states to redress. As a matter of principle the 
government is bound to make reparations of gross violations of human rights 
as an embodiment of human rights promotion and protection as well as to pre-
vent further violations of such rights and freedoms. 
 In relation to reparation matters, Article 35 (1) of the HRC Law states that 
every victim and witness of human rights violations and their heirs may re-
ceive compensation, restitution and rehabilitation, forms of reparation to be 
declared explicitly in the verdict.430 Like in the article for the protection of the 
victims, the Law provides that the directives regarding the protection of the 
victims and witnesses shall be formulated in the form of a government regu-
lation.431 This legal order was fulfilled in 2002 with the promulgation of Gov-
ernment Regulation No. 3 of 2002 on Compensation, Restitution and Rehabil-
itation for the Victims of Gross Violations of Human Rights. Re-emphasising 
the provision of Article 35 (2) of the Human Rights Court Law, this govern-
ment regulation states that the three reimbursements shall be explicitly men-
tioned in the verdict so that the payment can be made.  
 Issued by President Megawati, the Regulation entered into force upon 
promulgation on 13 March 2002.432 It consists of 4 chapters and 11 articles. The 
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432 In this regulation, gross violations of human rights and human rights court are defined 
exactly the same way as the definition given in the Human Rights Court Act by simply 
stating that the definition of the two instruments is identical (Article 1 (1). The regulation 
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definitions of compensation, restitution and rehabilitation provided by this 
Regulation are similar to the definitions provided by the elucidation of Article 
35 of the Human Rights Court Law. The Regulation defines compensation as 
reimbursements paid by the state due to the inability of the perpetrators to pay 
the damages while restitution is reimbursement paid to the victims or their 
families by the perpetrators or the third party. Pursuant to Article 1 (5), resti-
tution can be done by returning the possessions of the victims, the payment 
for the loss and sufferings, or the replacement cost for certain items. As to re-
habilitation, the Regulation defines it as the recovery of the initial status, for 
example respectfulness, position etc. Article 2 (1) of the Regulation further es-
tablishes that compensation, restitution and rehabilitation are paid only to the 
victims and the heirs of the victims. 
 Pursuant to Article 2 (2), it is mandatory that the reimbursement of com-
pensation, restitution and rehabilitation is to be done in a correct, fast, and 
proper manner. However, being a victim of gross violations of human rights 
does not immediately entitle one to compensation and rehabilitation. Article 3 
(1) determines that a final verdict of guilt is needed before a judicial order for 
reparations can be made. As to the payment of the restitution, the Regulation 
determines that the perpetrators or the third party should pay the restitution 
according to the order written in the verdict issued by the court.  
5.4 CONCLUDING REMARKS 
This chapter has portrayed the general protection of human rights within the 
Indonesian legal system. The chapter shows that the obligation to respect and 
protect human rights has become an inherent part of the Indonesian legal sys-
tem since its establishment in 1945. The founding fathers of Indonesia have set 
up a framework to protect the human rights and freedoms of the people which 
is embedded in the Preamble of the Constitution and manifested at various 
levels of legislation. The ratification of the ICCPR complements the commit-
ment of the country to the adherence of human rights at the international level. 
In addition to positive laws that guarantee the human rights, there are soft 
laws, which, although not legally binding the government, nevertheless have 
a strong moral force that is to be considered, respected and obeyed. It can 
therefore be argued that Indonesia generally has a solid framework to secure 
the enjoyment of human rights.  
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 As to the protection from gross violations of human rights especially in 
relation to crimes against humanity the chapter shows that Indonesia already 
has the legal instruments needed to investigate and prosecute in case such 
crimes against humanity as took place in 1965-1966 would ever happen again. 
The presence of Law No. 26 of 2006 on the Human Rights Court in the Indo-
nesian legal system can be viewed as proof of the seriousness of Indonesia's 
resolve in confronting the issue of gross violations of human rights. Together 
with the crime of genocide, crimes against humanity are punishable acts under 
the jurisdiction of the Republic of Indonesia. The two crimes are categorized 
as gross violations of human rights and sanctioned with severe punishment.  
 However, this chapter showed that Law No. 26 of 2000 on the Human 
Rights Court contains flaws which make it unable to be used to punish a com-
mander or those who have command position in serious crimes. The formula-
tion of Article 9 of the Law was made in such a way so as to only hold those in 
the field responsible and not those in command positions. Amendment of the 
Law is therefore necessary so that it will be more effective in its ability to deal 




6 Human Rights Tribunal for the Settlement 
of the 1965-1966 Events?  
6.1 INTRODUCTION 
This chapter will provide an assessment of the prospect to settle the 1965-1966 
events that were classified by the National Human Rights Commission 
(NHRC) as crimes against humanity through a court mechanism. A tribunal 
to prosecute the perpetrators of the crimes is itself an approach that has long 
been demanded by human rights activists and groups of victims to achieve 
justice in this case.433 The trial held by the International People’s Tribunal 1965 in 
The Hague from 10 to 13 November 2015 was the most comprehensive effort 
initiated by the Indonesian civil society at the international level to push the 
Indonesian government to carry out a formal judicial process and find a legal 
resolution to the issue. At the domestic level, similar aspirations that could not 
be expressed openly during the New Order regime have increasingly been 
voiced in the time since the fall of Suharto in 1998. As explained in Chapter 3 
Section 3.2, the investigation carried out by the NHRC from 2008 to 2012 was 
in response to the demand of the victims and survivors who wished for a com-
prehensive settlement of the case. 
 Essentially, the demand to hold the perpetrators of the crimes accountable 
is in line with the obligation of the Indonesian government to uphold the prin-
ciple of equality before the law. By bringing the perpetrators to justice, the no-
tion that there is no one above the law will be upheld, instead of being a mere 
slogan. In relation to this, the judiciary is expected to function according to its 
constitutional design as the ultimate forum to adjudicate when there is a vio-
lation of rights or freedoms. Only through the decision of an independent and 
competent court might injustice, resulting from a crime, be justly adjudicated, 
which in turn will make it possible to compensate or restore the damages sus-
tained by the victims. From a constitutional law point of view, the prosecution 
of those allegedly responsible for the events would be in line with the obliga-
tion of the government to protect the Indonesian people. That obligation is 
firmly stated in the Preamble of the 1945 Constitution. Legally speaking, the 
wish to settle the problem through a court mechanism has been mandated by 
all the people of Indonesia through the Decree of the People’s Consultative 
Assembly No. XVII on/MPR/1998 on Human Rights, in which Article 1 of the 
Decree orders all of the state institutions to respect and enforce human rights. 
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 Apart from any expectations and obligations that might exist related to the 
settlement of the case through a court mechanism, it is an indisputable fact that 
the 1965-1966 events occurred in a period of time when there were no domestic 
laws governing crimes against humanity. The absence of such legislation can 
be understood bearing in mind that gross violations of human rights at that 
time had not reached the level of steadiness in international law that it has 
today, let alone being institutionalised within the national criminal justice sys-
tem. Unlike in the present day situation when the prosecution of perpetrators 
of grave violations of human rights is made possible by Law No. 26 of 2000 on 
the Human Rights Court (HRC), the only instrument in the field of criminal 
law that existed in 1965-1966 was Law No. 1 of 1946 on the Indonesian Penal 
Code (IPC). As discussed earlier, the IPC is Dutch-inherited legislation con-
taining various provisions to confront ordinary crimes and violations commit-
ted by civilians. Yet the nature of the Code made it far from sufficient for deal-
ing with events that would later be identified by the NHRC as crimes against 
humanity.  
 It is therefore not surprising that the preliminary investigation carried out 
by the NHRC from 2008 to 2012 was seen, at the time, as a promising solution 
for breaking the deadlock in the realisation of a court mechanism. Some of the 
victims even considered the report and the NHRC’s recommendation for the 
Attorney General Office (AGO) to investigate the crimes as a kind of support 
for the struggle to regain their rights.434 This optimistic expectation was based 
on the assumption that if the Office, which is an institution with the authority 
to prosecute those suspected of committing a crime, followed up on the rec-
ommendation with an inquiry, then further legal action might ensue. Such le-
gal action may include the arresting of individuals and military commanders 
mentioned in the report as responsible for the crimes. Moreover, a formal in-
vestigation would also make it possible to carry out the gathering of evidence 
and testimonies for trial purposes. All of these legal actions, if carried out, 
would speed up the realisation of the expected mechanism, which in turn 
would give legal certainty to the victims and their families. Yet, as discussed 
before, the Office repeatedly rejected the report of the NHRC which prevented 
the realisation of the expected mechanism. 
 However, even if the AGO would be willing to follow up on the recom-
mendation of the NHRC, this does not necessarily mean that the settlement 
through a court mechanism would be be achieved. Law No. 26 of 2000 on the 
Human Rights Court did not exist when the 1965-1966 events occurred. This 
could possibly lead to the application of criminal provisions of the HRC Law 
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to the case of the 1965-1966 events being questioned or even rejected. A ques-
tion that is likely to arise is whether the application of the HRC Law on crimes 
that occurred prior to the enactment of the Law would not be contradictory to 
the fundamental principles recognised in the national legal system. This ques-
tion will most likely come up bearing in mind that a piece of legislation will 
normally have binding legal force only on acts committed after its enactment. 
Indeed, the non-retroactivity principle is not applicable to crimes that are cat-
egorised as gross violations of human rights and the prosecution of the perpe-
trators of such crimes is not considered as human rights violation under the 
general principles of law recognised by civilized nations. However, one might 
still question whether the exception in the implementation of this principle on 
cases of past serious crimes has been truly institutionalised in the Indonesian 
legal system? In addition to these profound issues of applicability of the HRC, 
the justification for the rejection of the AGO to follow up on the recommenda-
tion of the NHRC is also an issue that should be thoroughly scrutinised. Fur-
thermore, the question as to how the tribunal that would try the perpetrators 
of the crimes might be set up would certainly follow, regardless of whether or 
not there would be a problem with the application of the HRC Law to the 1965-
1966 events. An answer to this question needs to be sought in order for the 
prospect of settlement of the 1965-1966 events through a court mechanism to 
become clear. Clarity over fundamental problems of applicability of the HRC 
Law as well as the formulation of a strategy to bring the perpetrators to justice 
will in turn make it possible to assess the implementation of this mechanism 
more accurately. 
 The applicability of the HRC Law to the 1965-1966 events will be the first 
matter to be discussed in this chapter. Once the answer to this question is ob-
tained, other problems that already exist or would likely follow if the mecha-
nism were to commence, namely the rejection of the AGO and steps and pro-
cedures that should be carried out to have a tribunal for the events established, 
shall be discussed. The chapter will be concluded with an overview of the pro-
spect to use a court mechanism for the settlement of the events.  
 Three main objectives are to be achieved in this chapter. First, it seeks to 
provide a comprehensive assessment about whether the Indonesian legal sys-
tem provides for the settlement of crimes against humanity in the 1965-1966 
events through a court mechanism. Second, the elaboration of the issue above 
will help to identify obstacles that might be encountered in the use of court 
mechanisms for the settlement of the events which will make it possible to for-
mulate recommendations for improvements. Third, the discussion in this chap-
ter will articulate the prospect of using a court mechanism for the settlement 
of the 1965-1966 and also for any other cases of past human rights abuses that 
happened in Indonesia.  
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6.2 RETROACTIVE APPLICATION OF LAW NO. 26 OF 2000 ON THE 1965-1966 
EVENTS? 
The right not to be prosecuted under retroactive laws is part of the principle 
of legality, one of the most important principles in criminal law that has a spe-
cial place within the international human rights law. This right is enshrined as 
one of the human rights and liberties in the Universal Declaration of Human 
Rights (UDHR) as well as in the International Covenant on Civil and Political 
Rights (ICCPR), two instruments which, together with the International Conven-
tion on Economic Social and Cultural Rights (ICESCR), form the International Bill 
of Human Rights. The protection of this right is considered as a standard fea-
ture in the criminal justice system, a guarantee for everyone under the juris-
diction of the state from protection against the abusive power of the govern-
ment.  
 As a right that has become a part of the international human rights regime, 
enjoyment and protection of this right at the national level is a condition that 
is explicitly desired by the ICCPR. Article 2 of the Covenant provides: 
1. Each State Party to the present Covenant undertakes to respect and to 
ensure to all individuals within its territory and subject to its jurisdiction 
the rights recognized in the present Covenant, without distinction of any 
kind such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status. 
2. Where not already provided for by existing legislative or other measures, 
each State Party to the present Covenant undertakes to take necessary 
steps, in accordance with its constitutional processes and with the 
provisions of the present Covenant, to adopt such laws or other measures 
as may be necessary to give effect to the rights recognized in the present 
Covenant. 
As a state party to the ICCPR, Indonesia is bound to fulfil the treaty obligations 
in Article 2. In the context of the right not to be prosecuted under retrospective 
laws, the Indonesian government has to take the necessary steps to ensure the 
enjoyment of this right by all individuals within the territory of the Republic 
of Indonesia without distinction of any kind.435 In case the country has no leg-
islation that guarantees the enjoyment of this right, necessary steps should be 
undertaken in accordance with the constitutional processes in order to give 
effect to this right.  
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 The fact that Indonesia’s membership of the ICCPR only began in 2005 
does not mean that there was no protection against retrospective prosecution 
prior to the ratification of the Covenant. In fact, this right was institutionalised 
in the legal system of Indonesia long before the adoption of the ICCPR in 1966 
and even before the UDHR in 1948. The right not to be prosecuted under ret-
roactive laws received its recognition for the first time through the adoption of 
Law No. 1 of 1946 on the Indonesian Penal Code (IPC). Systematically, this 
right is guaranteed in Article 1 (1) of the IPC which is located in Chapter 1 of 
Book I of the Code. Book I is the first of the three books of the IPC. Book I 
concerns the General Provision which contains provisions on the basic princi-
ples in criminal law that apply in Indonesia, while Chapter 1 is a chapter con-
cerning Limits of Application on Criminal Provisions in Legislations. Article 1 
(1) of the IPC explicitly states: “No act shall be punished unless by virtue of prior 
statutory penal provision”. The principle contained in this provision is in line 
with Article 2 of the Algemene Bepalingen van Wetgeving (General Provisions on 
Laws) which states that a law only has a binding legal force prospectively.436 
 As part of the General Provisions of the IPC, the provision concerning non-
retroactive application of criminal provisions entrenched in Article 1 (1) of the 
Code above is applicable to any criminal provisions both inside and outside 
the IPC. The implication of this principle is that anyone under the jurisdiction 
of the Republic of Indonesia is protected from being prosecuted under criminal 
provisions, be it in the IPC or not, that were not in force as yet when the crimes 
of which they are being accused were committed. This recognition and protec-
tion of the right through the embodiment of non-retroactivity principle in Ar-
ticle 1 of the IPC is proof of the country’s observance in realising the enjoyment 
of this right within the national law as mandated by Article 2 (2) of the ICCPR.  
 In its development, the right not to be prosecuted under retroactive laws 
received an even stronger and steadier recognition in the Indonesian legal sys-
tem. From a legal right manifested in the IPC previously, this right reached its 
highest legal status in the hierarchy of legislation by its inclusion in the Second 
Amendment of the Constitution in 2000. Article 28I (1) of the amended 1945 
Constitution states: 
The rights to life, freedom from torture, freedom of thought and conscience, freedom of 
religion, freedom from enslavement, recognition as a person before the law, and the 
right not to be tried under a law with retrospective effect are all human rights that 
cannot be limited under any circumstances. 
As seen in the above quote, Article 28I (1) explicitly states that the right not to 
be tried with retrospective effect, as well as several other rights and liberties, 
is one of the human rights that cannot be limited under any circumstances. Not 
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only has its status as a constitutional provision strengthened this right, the 
phrase “...human rights that cannot be limited under any circumstances” in 
the formulation of Article 28 (1) also emphasises the strength of this right con-
sidering that no limitation under any circumstances can be applied to it.  
 The placement of Article 28I (1) under Chapter XA of the Constitution, 
which is a chapter concerning Human Rights, implies the strength and solidity 
of this right within the Indonesian legal system. Classified as a human right, 
the state has no other option but to respect, protect, fulfil, and promote the 
right of protection against trial by retroactive law. Human rights thus put up 
borders that limit the state in exercising its power. As a constitutional provi-
sion, this right has become a part of the highest law of the land and a reference 
for inferior laws. From a constitutional law point of view, the right would not 
be easily disposed of or removed given that changes to the constitution can 
only be made through constitutional amendments, which, pursuant to Article 
37 (1) of the 1945 Constitution, would require the support of at least 1/3 of the 
total members of the People’s Consultative Assembly.  
 Despite its crucial significance for the protection of everyone against 
abuses of power by the government, the formulation of Article 28I (1) attracted 
considerable criticism among scholars related to the implications of its imple-
mentation in the settlement of past human rights violations. Ross Clarke ar-
gued that the phrase “...human rights that cannot be limited under any circum-
stances” in the formulation of the Article might make the right against retro-
spective law absolute.437 Meanwhile, Amnesty International believed that the 
Article would give human rights perpetrators a more secure legal basis to 
avoid prosecution for serious crimes they committed in the past.438 These two 
criticisms represent the concerns related to the possible interpretation and im-
plementation of the formulation of Article 28I (1) as contrary to the determina-
tion of the nation to stop the practice of impunity. One of the speculations that 
developed suggested that the Article was deliberately inserted into the consti-
tution through an amendment process in order to preclude the disclosure of 
past violations of human rights and saw this as an agenda of certain parties 
affiliated with the past regime to shield individuals from criminal responsibil-
ities.439  
 The concern that the formulation of Article 28I (1) of the 1945 Constitution 
would be hampering the enforcement of justice for past serious crimes might 
also appear in the discourse related to the prospect of resolving the 1965-1966 
events through a court mechanism. Suppose that it is true that the right not to 
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be prosecuted under retrospective laws is absolute, then the application of the 
HRC Law on the case of the 1965-1966 events would be contrary to the consti-
tution. In consequence, the identification of various acts in the events as crimes 
against humanity and the report of the NHRC which states that various crimes 
in the events meet the elements of crimes against humanity such as ‘wide-
spread’, ‘systematic’, and ‘directed against civilian population’ as stipulated in 
the HRC Law would also be rejected for the same reason. In turn, one would 
eventually arrive at the conclusion that the idea of resolving the events by 
bringing the perpetrators to court is inapplicable due to fundamental con-
straints posed by the constitutionality of the mechanism described above.  
 If it is true that the HRC Law is not applicable to the events, the idea to 
settle the events by bringing the perpetrators to court might have to be recon-
sidered. Or, if the court mechanism would still be applied, then a constitu-
tional amendment to amend the formulation of Article 28I (1) must first be 
carried out for the application of the Law to be justified. The questions are as 
follows. Is it true that Law No. 26 of 2000 on Human Rights Court is not appli-
cable to the case of the 1965-1966 events? Is it true that the application of the 
Law on this case would be contradictory to Article 28I (1) of the 1945 Consti-
tution? Is it true that Article 28I (1) of the 1945 does not allow for an investiga-
tion and the prosecution of past human rights abuses?  
 Answers to these questions must be confirmed before proposing whether 
a court mechanism can be considered for the settlement of the events. As dis-
cussed earlier in Chapter 4, all of the government’s actions must be accounta-
ble and be based on the applicable laws, a principle that has to be upheld by 
Indonesia as a state with the determination to uphold the rule of law. The idea 
to settle this humanitarian tragedy through a court mechanism by applying 
the provisions of the HRC Law is no exception. This framework must be sup-
ported with a strong legal basis in order for it to be legitimate but also to pre-
vent another unnecessary injustice from happening. The certainty needed 
about the applicability of the HRC Law on the case of 1965-1966 events is cru-
cial since it will be decisive in the subsequent discussions related to the pro-
spect of resolving the case through the proposed mechanism. Since these ques-
tions are essentially a problem concerning the jurisdiction of laws, answers to 
the questions can be found by scrutinising the provisions related to the juris-
diction of the HRC Law.  
 In the Indonesian legal system, legislation enters into force on the date of 
promulgation of the law concerned. This principle is entrenched in Article 87 
of Law No. 12 of 2001 on the Formation of Laws, which states that a law would 
have its binding legal power over various subjects being regulated by it on the 
day of its promulgation in the State Gazette. However, the entry into force of 
a law is not always determined by the date of the promulgation of a law in the 
State Gazette. Article 87 of Law No. 12 of 2001 also gives the possibility for a 
law to have binding legal force on a certain date which may be different from 
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the date of its promulgation. Regarding this, the elucidation of Article 87 ex-
plains that the possibility for a law to have a date on which it would have a 
binding legal force differing from the date of its promulgation is made possible 
in order to give the opportunity to prepare necessary facilities as well as to 
prepare the legal apparatus that will implement the law.  
 Article 51 of Law No. 26 of 2000 on the Human Rights Court explicitly 
states the entry into force of the Law. The Article states: “This Law comes into 
force on the date of its enactment. For the public to be informed, it is ordered 
that this Law be promulgated in the State Gazette of the Republic of Indone-
sia.” There is no further explanation given by the HRC Law in relation to the 
provision of this Article. However, as seen in the formulation of its Article 51, 
the HRC Law explicitly mentions that the Law has its binding legal force from 
the date of its enactment onwards. The HRC Law states 23 November 2000 as 
the day of the promulgation of the Law in the State Gazette, from which it can 
be concluded that the HRC Law started to have its binding legal force on that 
day.  
 However, despite the coming into force of Law No. 26 of 2000 on 23 No-
vember 2000, it turns out that the jurisdiction of the HRC Law is not limited 
only to cases of genocide or crimes against humanity committed since the day 
of its enactment. Instead, cases of gross violations of human rights committed 
prior to the enactment of the Law can be examined and adjudicated as well. 
The investigation and prosecution of such cases are made possible through 
Article 43 (1) which provides the legal basis for the existence of ad hoc human 
rights courts to hear and adjudicate past serious crimes. The ad hoc court itself, 
pursuant to Article 43 (2), is under the Court of General Jurisdiction and is 
established through a Presidential Decree upon the recommendation of the 
People’s Representative Council. Article 44 of the Law states that the examina-
tion of cases of past violations can be carried out by applying the provisions of 
the HRC Law.  
 The need to prosecute past serious human rights abuse through Article 43 
thus turned out to be the primary reason for the creation of the HRC Law. The 
Law was created amid international pressure to investigate and prosecute in-
dividuals responsible for the violence and political consequences of the 1999 
East Timor referendum.440 Initially, the investigation and prosecution of the 
perpetrators allegedly involved in crimes against humanity in East Timor was 
to be carried out using an instrument of Peraturan Pemerintah Pengganti Un-
dang-undang (Government Regulation in Lieu of Law, Perppu) No. 1 of 1999 on 
Human Rights Court which was signed by President Habibie on 8 October 
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1999.441 The Perppu was issued as a consequence of the government’s rejection 
over the recommendation of the International Commission of Inquiry on East Ti-
mor (ICIET) to establish an international tribunal to try senior military officials 
allegedly responsible for mass violence in East Timor.442 In its development, 
the Perppu failed to obtain the approval of the People’s Representative Council, 
which a Perppu requires Article 22 (2) of the 1945 Constitution in order to gain 
a permanent status as law. A major reason for rejection was the Council’s belief 
that the exigency situation as required by Article 22 (1) of the Constitution for 
the issuance of the Perppu was not fulfilled.443  
 On 5 June 2000, the government through the Minister of Justice gave an 
explanation over the content of the Human Rights Court bill in a plenary ses-
sion of the People’s Representative Council. The explanation was entitled Ket-
erangan Pemerintah di Hadapan Rapat Paripurna Dewan Perwakilan Rakyat Repub-
lik Indonesia Mengenai Rancangan Undang-Undang Tentang Pengadilan Hak Asasi 
Manusia (Government Explanation In Front of the Plenary Session of the People’s 
Representative Council concerning the Bill of Human Rights Court Law). In relation 
to the establishment of the HRC Law, the government explains: 
...the submission of this draft is a replacement for the Parliament’s rejection over the 
Government Regulation in Lieu of Law No. 1 of 1999 on Human Rights Court to be 
legislated as a Law. The submission of this draft is based upon the consideration that 
the substance of the government regulation is basically highly needed as an implemen-
tation of Article 104 (2) of Law No. 39 of 1999 on Human Rights, yet improvements 
are needed in order to fulfil the sense of justice for the people. As to the reason for the 
rejection of the Government Regulation in Lieu of Law, we observed that: 
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First, in a constitutional perspective, the formation of Government Regulation 
in Lieu of Law on Human Rights Court which based on Article 22 (2) of the 
1945 Constitution which states “Should exigencies compel” which was used 
as a legal basis to qualify, was considered inappropriate. Second, substances 
of the government regulation on human rights court have several weaknesses 
as follows: 
1. The government regulation does not reflect the sense of justice because the 
provisions of the regulation are not retroactively applied, therefore human 
rights violations committed before the promulgation of this regulation 
could not be reached. 
2. There are provisions that are not in line to the provisions of the Genocide 
Convention 1948 and contradictory to the general principles of law. 
3. The government regulation still based on the Indonesian Penal Code 
which is only limited to personal indictment and therefore could not reach 
institutional indictment. 
4. There are many provisions of the regulation which are overlap with the 
provisions of positive laws 444 
As seen in the explanation above, the government decided to submit a bill on 
human rights following the rejection of the Government Regulation in Lieu of 
Law No. 1 of 1999 on Human Rights Court by the People’s Representative 
Council. The government’s explanation also mentions the provisions of the 
Perppu which was contradictory to the Geneva Convention, the content of the 
Perppu which was based on the IPC, and the overlapping of its provisions with 
the positive laws as other reasons for rejection of the Perppu.  
 The solid legal basis for the investigation and prosecution of gross viola-
tions of human rights committed prior to the enactment of the HRC Law as 
stipulated in Article 43 of the HRC Law found its reinforcement in the decision 
of the Constitutional Court of the Republic Indonesia No. 065/PUU/-II/2004. 
The Court made the decision after examining a petition filed by Abilio Osorio 
Jose Soares who claimed that Article 43 of the HRC Law had infringed his con-
stitutional right. Soares, at that time being charged with crimes against human-
ity of murder before the ad hoc Human Rights Tribunal for East Timor, argued 
that Article 43 (1) of Law No. 26 of 2000 on Human Rights Court that was being 
used as the basis of the prosecution against him is contradictory to the 1945 
Constitution. In his opinion, the provision of Article 28I (1) of the 1945 Consti-
tution clearly states that the right not to be tried under a law with retrospective 
effect, among other rights, is a human right that cannot be limited under any 
circumstances.  
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 Although claiming the superiority of the 1945 Constitution over the HRC 
Law as the main argument of his petition, the Constitutional Court refused to 
grant Soares’ petition. In its decision, the Court states that the application of 
retroactive effect on cases of past gross violations of human rights is in line 
with, rather than contradictory to Article 28I (1) of the 1945 Constitution. The 
Court held that the overriding of the non-retroactivity principle adopted by 
Law No. 26 of 2000 on the Human Rights Court is justifiable. The Court also 
held that the inclusion of that provision should be viewed as part of the gov-
ernment’s effort to resolve, through civilised means, cases that occurred prior 
to the enactment of the Human Rights Court Law, using applicable standards 
to deal with extraordinary crimes.445 The Court maintained that ad hoc human 
rights courts are far from giving impunity to perpetrators of serious crimes nor 
do they create sham proceedings.446 The Constitutional Court found that the 
ad hoc human rights tribunal was created with the spirit and willingness to 
show the ability to resolve the cases of gross violations of human rights using 
national mechanisms by adopting the Rome Statute as far as the elements of 
crimes related to the crime of genocide and crimes against humanity were con-
cerned.  
 Concerning the impression that might arise that the right not to be prose-
cuted under retroactive law as stipulated in Article 28I (1) of the 1945 Consti-
tution is absolute, the Constitutional Court states: 
Considering that the provision of Article 28I (1) of the 1945 Constitution, declares that 
the right not to be prosecuted under retroactive law is human rights that cannot be 
limited under any circumstances. Despite that such literal formulation of the Article 
raises an impression as if the right not to be prosecuted under retroactive law is abso-
lute, however according to the drafting history of the constitution, Article 28I (1) 
should not be read separately but has to be understood together with Article 28J (2). 
That way, it would be seen in a systematic way that the human rights including the 
right not to be prosecuted under retrospective law is not absolute, because in exercising 
their rights and liberties everyone must respect the rights and liberties of others and 
shall have the duty to accept the restrictions established by law for the sole purpose of 
guaranteeing the recognition and respect of the rights and freedoms of others and of 
satisfying just demands based upon considerations of morality, religious values, secu-
rity, and public order in a democratic society as stipulated in Article 28J (2). By read-
ing Article 28I (1) together with Article 28J (2), it would be seen that the right not to 
be prosecuted under retroactive law is not absolute, so that in order to “fulfil the fair 
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demand for justice in accordance with moral, religious values, security, and order”, 
can be sidelined.447 
This explanation brings the understanding that the enjoyment of the right not 
to be prosecuted under retrospective law as stipulated in Article 28I (1) of the 
1945 Constitution is not absolute, but subject to limitations as stipulated in Ar-
ticle 28J (2). The limitation of the right is acceptable since everyone has the 
obligation to respect the rights and liberties of others and has the duty to accept 
the restrictions established by law.  
 In relation to the concern that the retroactive application of a law would 
cause the law concerned to be contradictory to the 1945 Constitution, the Con-
stitutional Court states: 
Considering that the application of a law is not automatically causing the Law con-
cerned contradictory to the Constitution and therefore would be losing its binding legal 
force. Such application would not also by itself containing human rights violation, but 
should be considered from two factors or requirements that must be fulfilled in the 
retroactive application of the Law. First is the vastness of public interest that would be 
protected by the Law. Second, the weight and the nature of the rights violated by the 
application of the Law is smaller than the public interest that is violated. 
Considering that the crimes in which the application of non-retroactivity principle are 
sidelined by Article 43 (1) of the HRC Law are “gross violation of human rights”, 
namely genocide and crimes against humanity (vide Article 7 of the Human Rights 
Court Law) 
Considering that crimes as stated above are contradictory to the spirit of to enforce and 
to uphold humanity and justice, which clearly stated by the Preamble of the 1945 Con-
stitution, which at the same time also contradictory to the general principles recog-
nized by civilized nations. Therefore, toward those crimes, the exclusion of non-retro-
active principle is not only not contradictory to the 1945 Constitution but on the con-
trary, as a constitution of a civilized nation, the spirit of the 1945 Constitution has 
mandated the enforcement of humanity and justice, so that crimes against humanity 
as mentioned above could be eliminated. When the demand to enforce the humanity 
and justice is hindered by non-retroactive principle, which historically was intended 
to protect humans from the abusive absolute ruler, then the exclusion of non-retroac-
tive principle concerned is an unavoidable action because of the interest that would be 
saved through the exclusion is the interest of mankind as a whole which surpass the 
interest of human as individual. 
This explanation of the Court above brings the understanding that the exclu-
sion of the non-retroactive principle made possible by Article 43 (1) of the HRC 
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Law does not by itself cause the Law to loose its constitutionality. Since the 
protection of greater public interest became the main reason for such exclu-
sion, the application of the HRC Law on past serious crimes is in line with the 
spirit of the 1945 Constitution.  
 The decision of the Constitutional Court is an important decision for the 
application of the HRC Law on cases of past gross violations of human rights. 
The HRC Law is not only applicable to cases of gross violations of human 
rights committed after the promulgation of the Law but also to cases of gross 
violations of human rights, be it genocide or crimes against humanity, com-
mitted prior to the promulgation of the Law. Article 43 (1) of the HRC Law 
provides the legal basis to prosecute past human rights abuse while the deci-
sion of the Constitutional Court No. 065/PUU/-II/2004 confirms the constitu-
tionality of the Article. These are proof that Indonesia has a solid legal basis to 
stop impunity. Both Article 43 (1) of the HRC Law and decision No. 065/PUU/-
II/2004 are an affirmation that there is actually no legal obstacle to investigate 
and prosecute human rights violations committed prior to the enactment of 
the HRC Law.  
 In relation to the primary question of this chapter regarding the applica-
bility of the HRC Law in the case of the 1965-1966 events, it can be concluded 
that Law No. 26 of 2000 on the Human Rights Court applies. Article 43 of the 
HRC Law has removed the obstacle to prosecute cases of past human rights 
abuse, including the 1965-1966 events, by providing an institution called ad 
hoc human rights courts. Although traditionally a law would have a binding 
legal force on cases committed after the entry into force of the law, Article 43 
has made the provisions of the HRC Law applicable to the case of the 1965-
1966 events that occurred prior to the promulgation of the law. With the exist-
ence of the human rights courts, the prosecution of individuals who commit-
ted serious violations of human rights before the HRC Law entered into force 
will not be hampered by constitutional constraints. 
6.3 AN AD HOC TRIBUNAL FOR THE 1965-1966 EVENTS? 
One of the most important insights that can be drawn from the discussion on 
the applicability of the HRC Law is the existence of ad hoc human rights courts 
that are designed by the Law as the forum where cases of past gross violations 
of human rights can be examined and heard. The possibility to try the perpe-
trators of serious past human rights abuse in an ad hoc tribunal is an answer 
to the very fundamental question of this chapter regarding the prospect to use 
a court mechanism for the settlement of the 1965-1966 events. Section 6.2 con-
firms that the settlement by bringing to justice individuals responsible for 
crimes against humanity is, in principle, an approach that might possibly be 
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taken. This conclusion, however, raises the question of what procedure should 
be implemented to establish an ad hoc tribunal for the events? 
 By scrutinising the provisions of Law No. 26 of 2000 on the Human Rights 
Court, one would find that, unlike the existence of human rights courts under 
Article 45, ad hoc human rights courts do not automatically exist with the com-
ing into force of the HRC Law. Pursuant to Article 43 (2), an ad hoc court will 
only come into existence if the President ratifies a legal instrument in the form 
of a presidential decree as the legal basis of the court. The decree itself will not 
be based on the initiative of the President, but only be issued upon recommen-
dation of the People’s Representative Council which finds that an ad hoc court 
for a certain case of past violations of human rights is needed. In this case, the 
issuance of the decree is merely a follow-up to the recommendation of the 
Council and will serve as the legal basis for the establishment of the court. 
Pursuant to the elucidation of Article 43 (2), the recommendation of the Coun-
cil should be based on a gross violation of human rights that took place prior 
to the promulgation of the HRC Law and was restricted to a certain location 
and time. 
 The elaboration of Article 43 (2) in the paragraph above implies how cru-
cial the role of the People’s Representative Council will be, should an ad hoc 
court for the case of the 1965-1966 events be established. Although the tribunal 
would eventually be established through a presidential decree, the President 
would never have a reason to issue a decree without a recommendation from 
this representative body. Nevertheless, the Council does not have the power 
to determine whether a violation of human rights has taken place, despite its 
important role in the establishment of an ad hoc tribunal. This is because there 
should be a series of preceding processes in the form of a preliminary investi-
gation and an investigation carried out by the NHRC and the AGO respec-
tively, before a recommendation can be made. The result of these forms the 
basis for the Council to make a recommendation to the President. If the two 
institutions conclude that gross violations of human rights did occur in the 
events, the Council might issue a recommendation to the President to establish 
an ad hoc tribunal for the 1965-1966 events.  
 In practice, the authority possessed by the Council in the issuance of a rec-
ommendation used to be very decisive. Although the duty to carry out an in-
vestigation and preliminary investigation in cases of past serious crimes are in 
the hands of the NHRC and the AGO, Article 43 (2) used to be implemented 
in such a way as if the Council is an institution that has the final say to deter-
mine whether or not gross violations of human rights had taken place. Such 
implementation happened due to the word ‘allegation’ in the original formu-
lation of the elucidation of Article 43 (2). The formulation of the original eluci-
dation of Article 43 (2) states: 
In case the People’s Representative Council recommend the establishment of an ad hoc 
Human Rights Court, the People’s Representative Council based on the allegation of 
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gross violation of human rights which is limited to certain location and time which 
took place prior to the promulgation of this legislation.  
Implementation based on this original formulation of the elucidation to Article 
43 (2) of the HRC Law was evident in the case of Trisakti and Semanggi, two 
cases of alleged human rights violations which took place prior to the enact-
ment of the HRC Law. In these two cases, the Council stated that there were 
no human rights violations even though the NHRC and the AGO stated the 
opposite. Given that the People’s Representative Council is in essence a polit-
ical institution with a lot of political interest in it, an implementation of author-
ity that is based on such interpretation is likely vulnerable to usage for certain 
political interest. Such authority would make it possible for the Council to ig-
nore whatever the findings of the investigator are in order to protect the per-
petrators of human rights crimes.  
 However, the injustice that might possibly occur due to the implementa-
tion of authority that is based on the original elucidation of Article 43 (2) being 
described above would not happen again in case of future investigations into 
the 1965-1966 events. The Constitutional Court through Decision No. 18/PUU-
V/2007 ruled out that the word ‘allegation’ in the original elucidation poten-
tially distorts the achievement of justice since it would offer the opportunity 
for the Parliament to use its own consideration in determining whether or not 
the alleged violation has occurred. According to the Court, the allegation of 
whether or not a past human rights violation has occurred should be based on 
the work of other institutions that have the duty to investigate, namely the 
NHRC and the AGO. However, the word “allegation” in the original formula-
tion of the elucidation of Article 43 (2) could be interpreted differently from 
the mechanism as mentioned by the Court above. Realising this potential 
threat, the Court annulled the word “allegation” to secure that the elucidation 
can no longer be interpreted as giving authority to the Council to decide 
whether gross violations of human rights have taken place. The ruling of the 
Court has made it so that the recommendation of the Council, including on the 
case of the 1965-1966 events, would always be based on the work of the NHRC 
and the AGO.  
 Regarding the preliminary investigation discussed above, Article 18 (1) of 
the HRC Law determines that the NHRC is an institution that will carry out 
this duty. Pursuant to Article 18 (2), the NHRC might, in carrying out a pre-
liminary investigation, set up an ad hoc team. This ad hoc team will consist of 
the NHRC members and elements of civil society which are individuals who 
are professional, dedicated, of high integrity and have an understanding of the 
human rights.448 The HRC Law also determines that the NHRC has the author-
ity to investigate and to examine an event or incident in the society based on 
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the allegation that a serious breach of human rights had taken place.449 In ad-
dition, the NHRC may receive complaints from individuals or a group of peo-
ple who may have knowledge about the event as well as collect information 
and evidence.450 In order to gather such information, the summoning of the 
complainants, the Commission might do the victims, or the accused.451 The 
Commission might also summon the witnesses related to the case in order to 
obtain information.452 A visit to a site and other places to collect information 
where a human rights violation has allegedly occurred can also be made. 
Lastly, the NHRC has the authority to summon certain parties to provide writ-
ten information or to receive any such original documents as are needed.453  
 All of the rights and authorities being described above might be used by 
the NHRC in its capacity as an independent investigator of gross violations of 
human rights.454 Nonetheless, relevant provisions related to a preliminary in-
vestigation as set out in Law No. 39 of 1999 on Human Rights (HR) should also 
be considered in order to have a comprehensive understanding on how the 
NHRC would execute its rights and authority in the context of preliminary 
investigation of gross violations of human rights. Matters related to com-
plaints, for instance, should be understood in light of Article 90 of the HR Law. 
In regard to complaints to the NHRC, Article 90 of the HR Law stipulates: 
1. All people and groups of people who have strong grounds that their 
human rights have been violated may submit an oral or written complaint 
to the National Commission on Human Rights. 
2. Complaints will be dealt with only if the true identity of the complainant 
is made known, and if adequate and clear evidence/statement of the 
subject matter of the complaint is provided 
3. In the case in which a complaint is made by a third party, the complaint 
must have the approval of the party whose rights have been violated as 
victim, with the exception of certain human rights violations as based on 
the consideration of the National Commission on Human Rights. 
4. Violation of human rights as referred in clause (3) also covers complaints 
made by proxy concerning violation of human rights experienced by the 
public. 
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As seen above, a valid identity, clear information as well as preliminary evi-
dence would be needed to ensure that a complaint regarding an allegation of 
gross violations of human rights can be received by the NHRC. Forceful 
measures can also be used by the NHRC if individuals summoned by the Com-
mission refused to give information.455  
 Pursuant to Article 20 (1) of the HRC Law, the NHRC would have to notify 
the conclusion of the investigation to the AGO if the Commission, after the 
completion of this task, concluded that there is sufficient preliminary evidence 
to indicate that certain human rights violations had taken place. In regards to 
the phrase “sufficient preliminary evidence”, the elucidation of clause (1) of 
Article 20 of the Law explains: 
In this provision, “sufficient preliminary evidence” is a preliminary evidence to sus-
pect that there is a crime, that a person because of his/her conduct and or situation, 
based on the preliminary evidence is sufficient to be suspected as a perpetrator of gross 
violations of human rights.  
In the preliminary investigation, the principle of presumption of innocence is re-
spected, so that the result of preliminary investigation would not be published as far 
as the identity of names that are allegedly committed gross violations of human rights 
pursuant to Article 92 of Law No. 39 of 1999 on Human Rights.  
“To follow up“ in this article means to carry out an investigation. 
Regarding the obligation of the NHRC to submit a full report to the AGO, Ar-
ticle 20 (2) states that the report should be submitted within seven (7) days 
after the notification of the conclusion of the investigation. The Office will sub-
sequently follow up the report with an investigation if it considers the report 
to be sufficient and not in need of any improvements. This step, albeit not ex-
plicitly stated in the HRC Law, can be concluded from Article 21 which con-
tains provisions on the investigation to be carried out by the AGO. However, 
if the AGO considered the report to be insufficient of requires improvements, 
the report will be returned to the Commission with an instruction for revision. 
The NHRC must submit the revised version of the report within 30 days. 456 
 In the case of the 1965-1966 events, the preliminary steps in the form of 
investigation by the NHRC have already taken place. As mentioned briefly in 
Chapter 1 and discussed in more detail in Chapter 3, a fact-finding mission 
named Komisi Penyelidik Pelanggaran Hak Asasi Manusia (Commission to Inves-
tigate Human Rights Violation, KPP HAM) 1965 had been established by the 
NHRC with the task of carrying out a preliminary investigation. The team was 
comprised of members of the NHRC and several prominent figures in human 
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rights with the authority as regulated in Article 18 (2) of the HRC Law. The 
team carried out its duty from 1 June 2008 until 30 April 2012 and during the 
mission received complaints from elements of the society and examined no 
less than 390 witnesses and victims. The team also conducted quite a compre-
hensive investigation covering nearly all major islands in Indonesia and con-
cluded that there was preliminary evidence to believe that crimes against hu-
manity had occurred. The team concluded that several individuals were alleg-
edly responsible for perpetrating crimes against humanity. The Commission 
submitted a report to the AGO in which the Commission recommended this 
prosecution institution to follow up its report with investigation.  
 As discussed earlier in Chapter 1, the effort to establish an ad hoc tribunal 
to try the perpetrators of the 1965-1966 events seems to be, at least until the 
writing of this dissertation, far from fruitful because of the rejection of the Of-
fice to follow up the recommendation of the NHRC. Instead of carrying out an 
inquiry, the Office insisted that the report submitted by the NHRC was of in-
sufficient completeness to be followed up with an investigation. The AGO 
state that the NHRC did not follow the instructions to improve the report’s 
formal and material requirements. The formal requirement in question, ac-
cording to the Office, was that the investigators of the NHRC were not sworn 
while the material requirement in question was that the NHRC should conduct 
additional examinations of several witnesses. The examination, according to 
the AGO, is needed to identify individuals allegedly responsible for the 
crimes. The process to establish an ad hoc court for the case of the 1965-1966 
events is thus currently in an impasse. The NHRC have finally stopped in sub-
mitting improvements of the final report to the AGO, while the latter continue 
to refuse to follow up with an investigation. Since no investigation is under-
taken by the Office, no result can be obtained that could serve as a basis to 
recommend the establishment of an ad hoc court.  
 This deadlock situation is rooted in the provision of the HRC Law that 
divides the function to carry out a preliminary investigation and an investiga-
tion between two different bodies; the NHRC and the AGO. The consequence 
of this division is that the result of the investigation of the NHRC can always 
be questioned by the AGO. The provision of Article 20 (3) of the HRC Law 
states:  
In case the investigator consider that the result of preliminary investigation as referred 
in section (2) insufficient, the investigator returns the result of the preliminary inves-
tigation to the preliminary investigator with an instruction to complete and within 
thirty (30) days since the reception of the result of the preliminary investigation, the 
preliminary investigator should complete the result. 
As seen above, Article 20 (3) stipulates that the AGO might consider whether 
a report submitted by the NHRC is sufficient. The elucidation of Article 20 (3) 
states that ‘insufficient’ means that not enough fulfilling the elements of gross 
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violations of human rights to be followed up with an investigation. However, 
the word ‘insufficient’ had been interpreted differently by the Office in the case 
of the 1965-1966 events by questioning the material as well as formal require-
ments in the investigation of the NHRC.  
 With the authority to assess the completeness of a report submitted by the 
NHRC, the AGO can potentially hamper the establishment process of the court 
by continuously returning the report to the NHRC. The provision of Article 20 
(3) of the HRC Law which determines that an investigation will have to be 
carried out by the AGO once it considers the report submitted by the NHRC 
to be complete can be a reason to continuously state incompleteness. This is 
the case in the rejection of the report of the NHRC regarding the case of the 
1965-1966 events by the AGO. The AGO has always refused to follow up the 
recommendation on the ground that the report of the NHRC still needs im-
provement. Since the AGO still considers the report incomplete, an investiga-
tion as a follow up of the preliminary investigation could not be carried out.  
 Should the AGO consider the report of the NHRC complete and without 
need for further revision, the AGO will follow up the report with an investi-
gation. Pursuant to Article 21 (1) the authority to conduct an investigation for 
gross violations of human rights would be in the hands of the Office although 
in performing this duty it may appoint ad hoc investigators from governmen-
tal institutions and society. The HRC Law gives the Office 90 days to finish the 
investigation and pursuant to Article 22 (2) an extension of 90 days can be 
granted by the Head of the Human Rights Court in which the case is examined. 
Should the investigation still not be finished, another 60 days of extension can 
be granted by the same Head of the Human Rights Court.457  
 However, provisions regarding extension for an investigation of a case to 
be examined by a Human Rights Court above can be problematic if it would 
be applied to cases of past human rights violations, including the case of the 
1965-1966 events. The remaining question is that if the AGO needs extra time 
to finish its investigation on the events, from whom should it ask an extension? 
Unlike in an investigation carried out for a case to be examined by a regular 
human rights court, an ad hoc court to examine the case of the 1965-1966 
would had not been established when the investigation of the AGO is con-
ducted. 
6.4 CONCLUDING REMARKS 
There are at least three conclusions to be drawn from the discussion regarding 
the prospect of using a court mechanism for the settlement of the 1965-1966 
events in this chapter.  
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 First, this chapter shows that there is basically no legal impediment to the 
resolution of various violent actions in the 1965-1966 events through a court 
mechanism as expected by the society, especially the victims and or their fam-
ilies. Individuals and/or military commanders being mentioned in the report 
of the NHRC as responsible for crimes against humanity in the events might 
be brought to justice to account for their deeds. The institution that can exam-
ine the case would be an ad hoc human rights court to be set up through a legal 
instrument in the form of a presidential decree. The court will specifically be 
established for the events by explicitly mentioning the location as well as the 
occurrence of the case and will be carried out in accordance to the provisions 
of Law No. 26 of 2000 on the Human Rights Court. The investigation as well 
as prosecution of people allegedly involved and/or complicit in the events will 
take place through application of the provisions of the HRC Law to the case 
and would not be contradictory to the constitution. Such settlement is in line 
with the mandate of the 1945 Constitution as well as the obligation that should 
be admired by Indonesia as a civilised country.  
 Second, a recommendation from the People’s Representative Council to the 
President to issue a presidential decree to establish an ad hoc human rights 
court is a conditio sine qua non for an ad hoc human rights court for the 1965-
1966 events can be established. Since the recommendation can only be made 
by the Council after considering the result of investigation by the AGO, it is 
important for the latter to follow up the preliminary investigation which has 
been carried out by the NHRC with an investigation. As long as the AGO does 
not follow the recommendation of the NHRC, the People’s Representative 
Council would never have a reason to recommend that the President establish 
an ad hoc human rights tribunal for the events. In relation to this issue, this 
chapter shows that the formulation of Article 23 (2) of the HRC Law which 
divides the function to carry out a preliminary investigation and investigation 
as a contributing factor that has been causing delay in the process of investi-
gation by the AGO.  
 Third, in addition to the problem related to the refusal of the AGO to follow 
up the recommendation of the AGO, still there is a possibility that the AGO 
would refuse to investigate on the ground that the ad hoc human rights court 
is not yet established. Although this reason, at least until the writing of this 
dissertation, has not been put forward by the AGO, the refusal of the Office to 
carry out an investigation into the alleged human rights violations of the 1965-
1966 events can still happen. 
 
 
7 Truth and Reconciliation Commission to 
Settle Crimes Against Humanity in the 
1965-1966 Events? 
7.1 INTRODUCTION 
As discussed in Chapter 1, settlement of the 1965-1966 events through a non-
judicial mechanism is one of the two recommendations being proposed by the 
National Human Rights Commission (NHRC) in its report following the com-
pletion of the Commission’s preliminary investigation over alleged human 
rights violations in the 1965-1966 events. In its recommendation, the NHRC 
emphasises the possibility of following up the result of the investigation by 
solving the case through non-judicial mechanisms in order to fulfil the sense 
of justice especially for the victims and or their families. Like the recommen-
dation for the Attorney General’s Office (AGO) to follow up the report with an 
inquiry, the settlement through this mechanism has a solid legal basis. The 
recommendation explicitly mentions Article 47 (1) and (2) of Law No. 26 of 
2000 on Human Rights Court (HRC), which are provisions concerning the im-
plementation of the Truth and Reconciliation Commission (TRC) as the basis 
of this alternative approach to put an end to the problem posed by the 1965-
1966 events. 
 It is, however, worth noting that the recommendation regarding the use of 
the TRC in the settlement of the 1965-1966 events is vaguely formulated. As 
cited in Chapter I, the recommendation put the acronym ‘TRC’ at the end of 
the phrase “...the non-judiciary mechanism...”. Such placement can be said to 
be misleading since the formulation could lead to the impression that the non-
judiciary mechanism and the TRC are a single entity. This is not the case since 
the latter is just a manifestation of the former. The non-judiciary mechanism 
is, as explained in Chapter 4, definitely not limited to the TRC, but includes 
any extra-judicial means believed to be capable of providing a solution to a 
particular conflict. Instead of seeing the TRC and non-judiciary mechanisms 
as identical, this dissertation sees the TRC as proposed by the NHRC as a non-
judiciary mechanism. 
 This chapter seeks to analyse the prospect of settling crimes against hu-
manity in the 1965-1966 events through the mechanism of the TRC as recom-
mended by the NHRC. In general, it seeks to find out the extent to which the 
recommendation may be realised as well as to identify barriers that might be 
encountered in its implementation. Fundamental issues related to the exist-
ence of the TRC, particularly questions related to its legitimacy will be the first 
issue to be examined here in order to see whether there is sufficient legal basis 
for the creation and establishment of the Commission. As elaborated upon in 
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Chapter 4, crucial functions, such as, discovering and revealing past wrongdo-
ing by a government, as well as reconciling the society, are just a few of several 
important tasks to be borne by a TRC. The execution of these functions will 
require a certain degree of trust and legitimacy so that the TRC will be ac-
cepted by all parties, including the victims and their families as well as the 
perpetrators. Given the importance of the acceptability of this commission in 
its role in the settlement of the events, the certainty related to legitimacy is an 
issue which must urgently be clarified. 
 In addition to the issue of legitimacy, various matters related to the com-
petency and the capacity of the TRC in the settlement of cases to be assigned 
to it will also be investigated. Regarding this, three questions are to be an-
swered: what is or what will be the competence of the TRC? Is the TRC an 
institution specially established and designed to settle past gross violations of 
human rights like crimes against humanity? Is the TRC an institution to which 
the expectation to settle the problems related to crimes against humanity in the 
1965-1966 events can be entrusted? The answers to these questions are im-
portant bearing in mind that the Commission’s authority to settle the case of 
the 1965-1966 events can only be properly analysed if the competence as well 
as the limitations of the Commission are known. In this respect, the authority 
possessed by the Commission will be assessed in relation to the characteristics 
of the 1965-1966 events in order to establish whether there is conformity be-
tween the two. If the Commission’s authority fits with the characteristics of the 
events, then it will be safe to conclude that the TRC is indeed an institution 
designed to settle cases like the 1965-1966 events and vice versa.  
 Three things are to be achieved in this chapter.  
 First, it seeks to establish the basis for the existence of a Truth and Recon-
ciliation Commission in the Indonesian legal system for the achievement of 
justice in cases of past human rights abuse.  
 Second, it is aimed at providing a comprehensive analysis of the prospect 
of implementing the recommendation of the NHRC to use the mechanism of 
the TRC for the settlement of crimes against humanity in the 1965-1966 events. 
 Third, it strives to find out the barriers that might be encountered in the 
implementation of the suggested solution. A recommendation based on the 
findings on these issues will conclude the chapter. This recommendation will 
be used as a consideration if the settlement of the 1965-1966 through Truth and 
Reconciliation Commission as suggested by the NHRC will be taken up by the 
Indonesian government.  
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7.2 THE LEGAL BASIS OF TRUTH AND RECONCILIATION COMMISSION 
7.2.1 Article 47 of the Human Rights Court Law 
As is discussed in Chapter 6, the ad hoc human rights court is an institution 
introduced by Law No. 26 of 2000 on Human Rights Court to address gross 
violations of human rights that occurred prior to the entry into force of the 
HRC Law. However, the fact that the tribunal is the only forum authorised to 
try the perpetrators of past serious crimes does not necessarily mean that all 
cases of past gross violations of human rights will always end up using this 
mechanism. The relativity in relation to the institution that will settle a certain 
case of past gross violations of human rights is not merely due to the practice 
of impunity that is still going on in the country, as discussed in Chapter 1. 
Rather, this is because the ad hoc human rights court turned out not to be the 
only institution recognised to address past violations of human rights. In ad-
dition to this court, another framework also found a strong foothold in the le-
gal system and even in the HRC Law, an instrument that became the legal basis 
of the ad hoc human rights court. In Article 47 (1), the law explicitly mentions 
the existence of a forum which is said to have a similar mission to that of the 
ad hoc tribunal that is to resolve the problems of injustice inflicted by gross 
violations of human rights committed prior to the promulgation of the HRC 
Law, an institution called the Truth and Reconciliation Commission. In rela-
tion to the settlement of the 1965-1966 events, it is this institution that is rec-
ommended by the NHRC in its report as an alternative to an investigation car-
ried out by the AGO.Even though it recognises the TRC as an alternative fo-
rum for the settlement of past serious crimes, a more detailed provision on the 
Commission, such as its tasks and functions are not provided or regulated by 
the HRC Law. The Law states that a separate legal instrument in the form of 
law will be drawn up to realise the establishment of a commission as defined 
in Article 47 (1).458 This provision suggests that the creation of other legislation, 
namely the TRC Law, is needed before a TRC can be established. In other 
words, the existence of the TRC as an alternative forum as defined in Article 
47 (1) can be realised only if the legal instrument needed for the basis of the 
Commission has been established. The establishment of the Commission as 
well as the settlement of past gross human rights violations through a truth 
commission is not possible as long as the legislation needed does not exist. The 
implication of this Article is that the ad hoc human rights court would be the 
only forum available for the settlement of cases of past massive violations of 
human rights as long as the legislation on TRC Law has not been established.  
 Apart from the prerequisite to have a TRC Law for the establishment of a 
TRC as emphasised in the paragraph above, the HRC Law’s assertion over the 
                                                             
458 Article 47 (2). 
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existence of a TRC as an alternative forum to ad hoc human rights court and 
the establishment of the Commission through a separate legislation has a very 
crucial meaning especially in providing legitimacy towards the existence of 
the Commission. In relation to this, Article 47 (1) of the HRC Law will be the 
basis to defend should the mandate, role, and existence of the Commission be 
questioned or even rejected in the execution of its duties. Moreover, the Article 
will provide unquestionable proof that confirms the existence of the Commis-
sion as an alternative forum to an ad hoc human rights tribunal as a mandate 
being prescribed by law and not, for instance, merely as an approach resulting 
from an arbitrary political decision. The creation of a TRC Law for the legal 
basis of the establishment of the TRC as defined in Article 47 (2) will also be a 
strong foundation for the existence of the Commission as well as a clue on the 
conformity of the existence of the Commission with the principle of the rule of 
law. As long as the two provisions above exist, any objection to, or rejection of 
the existence, role, or use of the TRC in the settlement of past gross violations 
of human rights will never find its ground. 
 Meanwhile, by thoroughly scrutinising the provisions of the HRC Law, 
one will immediately find that there is no other provision but Article 47 that 
provides information related to the TRC in the legislation. In the structure of 
the HRC Law, the Article is even located within Chapter X which is the con-
cluding part of the Law, while the provisions thereafter deal only with matters 
related to the main object of the Law i.e the human rights court. Given the fact 
that no other provisions in the legislation can provide further information re-
garding the existence of the TRC, the attempt to obtain more in-depth infor-
mation about the Commission should firstly be redirected to the official expla-
nation of the legislation itself; which is the elucidation of Law No. 26 of 2000 
on the Human Rights Court.  
 The elucidation of the HRC Law consists of two main parts namely the 
General Elucidation and Explanation of Article per Article. In regards to the exist-
ence of the TRC, the first information regarding the existence and task of the 
Commission is found in the General Elucidation. The last paragraph of the elu-
cidation states:  
Beside ad hoc human rights court, this Law also discusses the existence of Truth and 
Reconciliation Commission as intended by The People’s Consultative Assembly’s De-
cree No. V/MPR/2000 on The Consolidation of National Unit and Stability. The TRC 
to be established by Law is aimed to be an extra-judicial body which will be established 
by Law and have a function to enforce the truth by revealing abuse of power and human 
rights violations committed in the past according to the applicable law, and to imple-
ment reconciliation from the perspective of common interest as a nation. 
The General Elucidation of the HRC Law thus stresses the existence of the com-
mission mentioned in the Law as an institution, the establishment of which has 
been mandated by the People’s Consultative Assembly’s Decree No. V/MPR/ 
Truth and Reconciliation Commission 1965-1966 Events? 167 
 ――― 
2000 on The Consolidation of National Unity and Stability. However, despite con-
firming the establishment of a TRC, it turns out that the decree is not included 
in the consideration part of the HRC Law as the basis of its establishment. This 
exclusion is quite unusual considering the importance of the decree and the 
mandate contained therein which, as discussed above, is equal to what is stip-
ulated in Article 47 of the HRC Law. Nevertheless, the mentioning of the de-
cree in the General Elucidation of the HRC Law has great significance as a legal 
as well as moral foundation for the existence of the Commission as regulated 
in the HRC Law. 
 While the General Elucidation of Law No. 26 of 2000 on the Human Rights 
Court provides new insights in understanding the TRC, only a little infor-
mation about this upcoming commission can be drawn from the Explanation of 
Article per Article. The elucidation of Article 47 which is located within this part 
briefly states that the provision of Article 47 “...is intended to give an alterna-
tive settlement for gross violations of human rights, to be carried out outside 
the human rights court”. Despite being very brief in nature, this explanation 
provides at least two important issues on the rationale behind the establish-
ment of the TRC that is crucial for a comprehensive understanding of the ex-
istence of the Commission. First, the raison d’etre of the Commission is said to 
be to provide an alternative forum for the settlement of past gross violations 
of human rights. Second, the confirmation over the nature of this reconciliatory 
institution that would not be a part of the judiciary as well as the scope of the 
work of the Commission that will be outside the ad hoc tribunal. This infor-
mation is, however, not really new considering that it was also stated in the 
General Elucidation. Nevertheless, it can still be viewed at least as an affirmation 
for the existence of the TRC as had been previously outlined in the General 
Elucidation.  
 Other relevant material to be scrutinised in addition to the HRC Law is a 
document entitled Government Explanation before the Plenary Session of the 
People’s Representative Council over the Bill of Human Rights Court Law. As 
mentioned in Chapter 6, this document is an official explanation provided by 
the government and delivered by the Ministry of Justice during the discussion 
of the draft of the HRC Law at the parliamentary level. Given its importance 
as implied in the title, the document is undoubtedly a source of information 
that deserves closer attention. In regards to the TRC, the Government Expla-
nation before the Plenary Session of the People’s Representative Council over 
the Bill of Human Rights Court Law states: 
Human rights violations committed prior to the adoption of this Law not ruled out the 
possibility to be settled by Truth and Reconciliation Commission that will be estab-
lished through a separate legislation. This provision is intended to provide an alterna-
tive mechanism settlement to solve gross violations of human rights, carried out out-
side court mechanism. In the quote above, one might detect similarities between this 
explanation and the formulation of Article 47 of the HRC Law. Moreover, by looking 
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at the wording of the explanation, it can be concluded that the information concerning 
the TRC in the memorandum is a mix of what later became the basis for the formulation 
of Article 47 of the HRC Law and its elucidation. In general, the memorandum con-
firms the nature of the TRC as an alternative institution projected to resolve gross 
violations of human rights. It also confirms its status as an extrajudicial institution 
and lays out that a legislation in the form of law needs to be developed to facilitate the 
establishment of the Commission.  
It should be kept in mind however, that unlike the General Elucidation and the 
Explanation of Article per Article of the HRC Law, the Government Explanation 
before the Plenary Session of the People’s Representative Council is not part of the 
HRC Law. Since the explanation is not part of the legislation, it has no binding 
legal force whatsoever that might affect the existence of the TRC. Nevertheless, 
the fact that the document was prepared in order to give an understanding of 
the content of the Law to the members of the People’s Representative Council 
has made it a source of valuable information to comprehend matters being 
regulated in the HRC Law, including the TRC. In this context, the fact that the 
explanation was prepared by the President and addressed to the People’s Rep-
resentative Council signifies that it reflects the government’s position vis-a-vis 
the establishment of the Commission. In relation to the creation of TRC Law, 
the explanation regarding the existence of the Commission, which is said to be 
established through a separate legislation, might be interpreted as a message 
to the Council over an awaiting joint task to create a legislation in the form of 
law as the legal basis for the establishment of the TRC.  
 In addition to the solid legal basis for its existence, it can be assumed that 
the Truth and Reconciliation Commission as defined in Law No. 26 of 2000 on 
Human Rights Courts would enjoy a special legal status as state institution 
should it be established. This premise is drawn from the provision of Article 
47 (2) of the HRC Law which, as discussed earlier, explicitly states that the 
establishment of the Commission should take place through a separate legis-
lation in the form of law. In relation to this, the nature of law as a joint legisla-
tive product of both the People’s Representative Council and the President will 
give the TRC a constitutional significance like any other institution that is sup-
ported by the constitution. Moreover, the fact that the Commission will not be 
part of the judiciary or a political branch in the Indonesian political system, 
means that it will be classified as a non-structural state institution. In this re-
spect, the aim in establishing the Commission is to fulfil certain functions 
needed for democracy. The Commission will have a position equal to other 
non-structural state institutions such as the NHRC and the National Commis-
sion for Child Protection.  
 To sum up, the role as well as the presence of the TRC as an alternative 
settlement for past human rights violations has a very strong foundation in the 
Indonesian legal system. The fact that the existence of the Commission is being 
explicitly mentioned in Article 47 of the HRC Law even before the Commission 
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and the relevant legislation have been established shows that the approach has 
indeed been prepared and designed as an integral part of the framework for 
the settlement of cases of past gross violations of human rights. This section 
also reveals that the creation of legislation in the form of law is still needed for 
the settlement of past violations of human rights through a TRC to be achieved. 
In this regard, the form of legislation for the establishment of the TRC which 
is law as defined in the HRC Law might be seen as a reflection of the will of 
both the People’s Representative Council and the President to make the TRC 
a democratic institution by creating it through a democratic legislative process. 
This is because the creation of law under the 1945 Constitution will involve the 
People’s Representative Council that represents various political aspirations 
among the Indonesian population. Taking all this into account, it is reasonable 
to assume that the TRC would be able to perform its duty to settle past gross 
violations of human rights including the 1965-1966 events should it be com-
missioned to resolve the case. 
7.2.2 The People’s Consultative Assembly Decree No V/ MPR/2000 on 
The Consolidation of National Unity and Stability 
The elaboration over the nature and existence of the Truth and Reconciliation 
Commission in Section 7.1.1 shows two important facts relating to the legal 
basis for the establishment of the TRC. First, Article 47 of the HRC Law is not 
the first and only legal provision that deals with the establishment of the TRC. 
As shown in the General Elucidation of the HRC Law, there is a preceding leg-
islation namely the People’s Consultative Assembly’s Decree No. V/MPR/2000 
on The Consolidation of National Unity and Stability which also mandates the es-
tablishment of this reconciliatory body. Second, the form of the aforementioned 
legal instrument, which is the Decree of the People’s Consultative Assembly, 
implies that this preceding legislation provides even a stronger and firmer ba-
sis for the establishment of the commission than the HRC Law. As discussed 
earlier in Chapter 2, the People’s Consultative Assembly’s Decree is a legal 
instrument issued by the People’s Consultative Assembly while legislation in 
the form of law like the HRC Law is a joint product of the President and the 
People’s Representative Council. Pursuant to Article 7 of Law No. 12 of 2011 
on the Formation of Laws, the Decree of the People’s Consultative Assembly is 
the second-highest legislation after the 1945 Constitution, while legislation in 
the form of law ranks third in the hierarchy of Indonesian laws 
 The fact that the existence of the TRC is willed by the People’s Consultative 
Assembly as explicitly stated in the General Elucidation of the HRC Law also 
indicates an even stronger moral basis for the existence of the commission in 
the Indonesian legal system. The People’s Consultative Assembly, pursuant to 
Article 2 (1) of the 1945 Constitution, consists of the members of the People’s 
Representative Council and the members of the Regional Representative 
Council with all of them elected by the people through a democratic election. 
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In this regard, the People’s Consultative Assembly is a high state organ that 
can be viewed as a representation of the entire Indonesian population because 
of the diversity of its membership and because of how those members were 
recruited. It can be argued that the mandate to have a TRC as an alternative to 
a court mechanism as stated in the People’s Consultative Assembly’s Decree 
is an aspiration of the entire Indonesian people. In addition, the fact that the 
Commission’s existence is formulated in a People’s Consultative Assembly’s 
Decree implies the strong legal basis of the Commission considering that there 
is no state organ except the People’s Consultative Assembly that might revoke 
the Decree. 
 Meanwhile, the hierarchical differences between the People’s Consultative 
Assembly’s Decree on The Consolidation of National Unity and Stability and the 
HRC Law being described above lead to several legal consequences that 
should be considered both in the creation and the implementation of the TRC 
Law. For example, that the provision of Article 47 of the HRC Law should be 
interpreted and implemented in accordance with the spirit and mandate of the 
Decree. Moreover, the content of the future legislation concerning the TRC be-
ing mandated by Article 47 (2) of the HRC Law, which would be in the form 
of law, should be designed and implemented in accordance with the spirit of 
the Decree. The two consequences above are actually the implementation of 
the lex superior derogate legi inferior principle in which a law higher in the hier-
archy repeals the lower one. On the other hand, the TRC Law to be established 
should also be implemented by considering the principle of lex specialis derogat 
legi generalis. In this respect, the provisions of the TRC Law as an implementing 
regulation will override the general provisions of the TRC as stated in the De-
cree. 
 The People’s Consultative Assembly’s Decree on The Consolidation of Na-
tional Unity and Stability consists of 4 articles with an appendix. It was promul-
gated on 18 December 2000. Article 1 of the Decree describes the structure of 
the legislation which consists of 5 chapters namely introduction, problem iden-
tification, conditions that are needed, implementation guide, and the conclud-
ing chapter. Article 2 explains that the content as well as the details of the De-
cree as stipulated in Article 1 are found in the Text of the Consolidation of Na-
tional Unity and Stability and its appendix and is an inseparable part of the De-
cree. Article 3 (1) gives the President an order to implement the objectives of 
the Decree with an obligation to report the result of its accomplishment to the 
People’s Consultative Assembly. Article 4 stipulates the entry into force of the 
Decree which is stated as having binding legal force on the day of its promul-
gation. 
 Chapter I of the Text of The Consolidation of National Unity and Stability starts 
by making an historical acknowledgment by pointing at the abuse of power, 
as well as unfinished debates between national leaders, as the cause of upheav-
als and rebellions in the history of the nation. It states that social and political 
crises were compounded by the population's lack of tolerance for the plurality 
Truth and Reconciliation Commission 1965-1966 Events? 171 
 ――― 
and differences of their backgrounds. All of those factors are said to be the 
cause of injustice and disorders such as conflict between the government and 
the people, horizontal conflict between people, ideological and religious con-
flict, and many other problems.459 The text proceeds further by specifically re-
counting the emergence of the New Order government in the history of the 
country which is said to be initially formed as an antithesis and a correction of 
the previous regime that was authoritarian and centralistic. This new admin-
istration is then said to have failed in achieving its initial goal and to have 
made mistakes similar to those made by its predecessor. This was com-
pounded by KKN (Corruption, Collusion, and Nepotism) and by misuse of the 
armed forces to perpetuate political power.460 
 The abuse of power during the New Order regime is believed by the De-
cree to have led the country into the economic crisis of 1997. The economic 
system developed by the New Order was unable to deliver social prosperity. 
As a result, there was economic hardship and social dissatisfaction that led to 
the demand for total reform.461 The Decree then continues by outlining the pur-
pose and objectives of its issuance, which is to identify existing problems as 
well as to decide conditions or situations that should be present in order to 
achieve national reconciliation and to determine a policy direction as a guide-
line in consolidating national unity and stability. The objective of having na-
tional unity and stability could be realised through the establishment of a 
TRC.462 The decree then states that by implementing reconciliation, there is 
hope that the country will be able to recover from the difficulties of its past. If 
reconciliation could be successfully implemented then there is hope that mul-
tidimensional crises can be overcome and developments towards a better fu-
ture can be achieved. 
 The duties to be implemented by the president are found in Chapter V of 
the Implementation Guide which consists of four guides. Two of the four guides, 
Implementation Guides No. 2 and No. 3 are specifically addressed to the gov-
ernment. Implementation Guide No. 2 consists of two points concerning the 
effort to consolidate national unity and stability, namely to facilitate the dia-
logue at a national and local level and to immediately find the root cause of 
conflicts in various places. The first task must be carried out in both formal 
and informal ways and represent the plurality in religion, ethnicity, and other 
social groups with an aim to accommodate various aspirations which will in 
turn end up informing a possible solution. The second task is to be carried out 
thoroughly, justly and correctly with the aim of achieving national unity.  
 Instruction on how to facilitate dialogue and foster cooperation to recon-
cile people's perceptions and find solutions to the nation’s problems are found 
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in Implementation Guide No. 2. Implementation Guide No. 3 orders the Pres-
ident to establish a TRC to bring out the truth and achieve unity and stability 
for the nation. This guide provides very valuable insight into the expectations 
for a TRC. It states: 
…to establish a National Commission for Truth and Reconciliation as an extrajudicial 
body with its membership and criteria to be determined by Law. The commission shall 
have a duty to bring out the truth, by revealing past abuses of power and human rights 
violations, according to the applicable laws, and to implement reconciliation in the 
perspective of common interest as a nation. Steps after the revealing of truth could be 
done by recantation, ask forgiveness, giving forgiveness, reconciliation, law enforce-
ment, amnesty, rehabilitation, or other useful alternatives to enforce the unity and the 
stability of the nation with fully consider the sense of justice of the society. 
As seen above, the Decree explicitly mentions the nature of the TRC as an ex-
trajudicial body, a character of the organization which would later be con-
firmed by the HRC Law. It stipulates two main duties to be carried out by the 
Commission namely to bring out the truth and to implement reconciliation. It 
is suggested that the first can be achieved by disclosing past wrongdoings 
while the achievement of reconciliation would be carried out by considering 
the common interest as a nation. Furthermore, the Decree stresses the im-
portance for the Commission to uphold the principle of the rule of law in per-
forming its duty to bring out the truth by revealing what happened in the past. 
The achievement of reconciliation as the desired outcome of the truth-reveal-
ing process becomes an important constituent of the various functions of the 
Commission and at once differentiates it from other similar post-conflict truth 
commissions.  
 Both the Implementation Guide No. 2 and 3 suggest that the TRC as envi-
sioned by the People’s Consultative Assembly to be established by the Presi-
dent is an institution that will yield nationwide authority. This notion is im-
plied from the word ‘national’ being used in the two implementation guides, 
which indicates the extensive scope of the work the Commission would have 
to do, including cases with the locus delicti from all over the territorial jurisdic-
tion of the country. The national scope of the duties of the TRC as described in 
the aforementioned implementation guides implies the territorial and material 
jurisdiction of the Commission that would be broader than that of similar bod-
ies mandated to be established in specific areas such as in Aceh and Papua. A 
TRC for Aceh is mandated by Law No. 11 of 2011 on Acehnese Government, 
for revealing the truth and achieving reconciliation which is limited only in 
Aceh, and limited only to cases of past human rights violation that occurred in 
Aceh.463 A TRC for Papua is mandated by Article 46 of Law No. 21 of 2011 on 
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Special Autonomy for Papua, also to reveal cases of past human rights abuse 
in Papua. 
 To conclude, this subsection shows how strong the legitimacy of the TRC 
is, given the fact that the existence of the Commission has been formulated and 
mandated through a legislation in the form of the Decree of the People’s Con-
sultative Assembly which is the second highest legislation in the hierarchy of 
law after the 1945 Constitution. By the issuance of the Decree, the establish-
ment of the TRC for the settlement of past grave violations of human rights is 
no longer merely a discourse but has become a legal obligation that should be 
realised and manifested by the President, the constitutional institution to 
whom the mandate is addressed. From a constitutional law perspective, the 
mandate of the Assembly for the President to establish a TRC is an order that 
cannot be negated, bearing in mind that the Assembly is a representation of 
the entire population of Indonesia. Unless the Assembly revoked the Decree, 
then the use of the TRC in the settlement of past human rights violations is an 
approach that cannot be questioned.  
 In addition to the strong legal basis for its existence, the mandate to have 
a TRC by establishing a TRC Law can be viewed as the will of the People’s 
Consultative Assembly to make the Commission a democratic institution. This 
can be concluded from the fact that although the mandate to create a TRC is 
given to the President, the form of the legislation for the establishment of the 
Commission, which is law, implies the active role of the People’s Representa-
tive Council in the creation of the Commission. The democratic nature of the 
Commission would be a very important aspect in achieving its goal to bring 
out the truth and to reveal past abuses as well as to implement reconciliation. 
In relation to the 1965-1966 events, the elaboration of this subsection consoli-
dates the conclusion of the subsection 7.2.1 that the settlement of the events as 
one of the past gross violations of human rights through a TRC has had a very 
strong legal basis for implementation. 
7.3 A TRUTH AND RECONCILIATION COMMISSION FOR THE SETTLEMENT OF 
CRIMES AGAINST HUMANITY IN THE 1965-1966 EVENTS? 
Strategic roles and functions being mandated to the Commission make the 
Commission an attractive alternative institution in the search for the truth and 
in guiding society towards peace and reconciliation. Research suggests that 
the establishment of a TRC for the settlement of the case of mass violence of 
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1965-1966 is an approach that has been greatly anticipated by victims.464 Hav-
ing learned about the TRC and its role in the Indonesian legal system, this sec-
tion explores the prospect of making use of the Commission to settle past gross 
violations of human rights. Following the research question of this disserta-
tion, it will examine whether the solid legal foundation for the establishment 
of the TRC has really made the Commission a promising forum for the settle-
ment of crimes against humanity in the 1965-1966 events. Will the Commission 
be able to fulfil the expectations of the victims? Are various acts that occurred 
during the events indeed the type of crime that fall under the remit of the TRC 
as defined in Article 47 (1) of the HRC Law as well as the reason of the estab-
lishment of the TRC being expressed in the Decree of the People’s Consultative 
Assembly No. V/MPR/2000 on The Consolidation of National Unity and Stability.  
 The question about the competence of the Commission to resolve the 1965-
1966 events would have been an easy question if there was an official state-
ment that explicitly declared the competence of the commission in the case 
concerned. The elaboration of Section 7.2, however, shows this to be the other 
way around. Neither the Decree of the People’s Consultative Assembly on The 
Consolidation of National Unity and Stability nor Article 47 (1) of Law No. 26 of 
2000 on Human Rights Court explicitly point out specific cases to be handled 
by the Commission. Instead, they provide a very general description regarding 
the nature and the function of the TRC as an alternative forum for the settle-
ment of past gross violations of human rights. Bearing in mind that the infor-
mation related to the TRC is found only in the aforementioned legislation, the 
question of whether the TRC will have competence over the case of the 1965-
1966 events will have to be found by construing the existing provisions regard-
ing the TRC and putting them in the context of the 1965-1966 events.  
 Article 47 (1) of the HRC Law offers an alternative mechanism which along 
with the ad hoc human rights court would be a forum to settle gross violations 
of human rights committed prior to the promulgation of the HRC Law. The 
Article reads, “Gross violations of human rights committed prior to the prom-
ulgation of the Human Rights Court Law do not rule out the possibility of set-
tlement through a truth and reconciliation commission”. At first glance, there 
is nothing extraordinary about this provision except that it is a confirmation of 
the existence of an upcoming alternative institution designed to have the ca-
pacity to settle past gross violations of human rights. However, by looking 
closer at the elements of the Article, it will be seen that the provision actually 
contains at least two conditions that must be satisfied before settlement 
through the TRC can be carried out. The first condition is the requirement re-
lated to the quality of crime to be handled by the TRC, which should be a gross 
violation of human rights. The second condition is the requirement related to 
                                                             
464 Katarzyna Zienko, Memperjuangkan Kebenaran Dan Rekonsiliasi: Sebuah Perspektif Korban 
Mengenai Kebenaran Dan Rekonsiliasi (Universitas Muhammadiyah Malang 2001) 31–32. 
Truth and Reconciliation Commission 1965-1966 Events? 175 
 ――― 
the occurrence of the crime in question which must have been committed prior 
to the promulgation of Law No. 26 of 2000 on the Human Rights Court.  
 Each of the requirements stated in Article 47 (1) has specific implications. 
The requirement regarding the quality of the crime which should be gross vi-
olations of human rights implies that the TRC will not have competency over 
a particular crime if the case being brought to the Commission does not meet 
this qualification, be it genocide or crimes against humanity. In this respect, it 
would be beyond the competence of the Commission to settle a case of rights 
violation if that case was categorised as an ordinary crime. Various crimes stip-
ulated in the IPC, for example, are not the material jurisdiction of the Commis-
sion according to this requirement. While the first requirement emphasises the 
need for a crime to be qualified as a gross violation of human rights in order 
to be settled through the mechanism of the TRC, the second requirement fur-
ther limits potential cases. A case of crimes against humanity or genocide is 
beyond the competency of the Commission if it was committed after the HRC 
Law entered into force, which was on 23 November 2000. This means that hu-
man rights violations that might be brought to the TRC should have taken 
place before 23 November 2000. The conformity between the characteristic of 
a crime and the requirement in Article 47 (1) of the HRC Law should first be 
scrutinised to see whether or not the crime can be settled through this non-
judicial approach. The findings of the two examinations will determine the an-
swer to the question of whether the TRC can function as a forum to settle the 
1965-1966 events. The use of the TRC for the settlement of the events as recom-
mended by the NHRC is possible if the characteristic of crimes in the events fit 
with the two requirements related to the quality as well as the occurrence of 
the crime as explained in the above paragraph. If the characteristic of a crime 
does not comply with any of the requirements stated in Article 47 (1), then it 
can be concluded that the TRC can not be the forum for the settlement of the 
crime. 
 As such, the type of crimes in the 1965-1966 events should first be identi-
fied to see whether or not they are categorised as gross violations of human 
rights as required by Article 47 (1) of the HRC Law. A brand-new examination 
order to find out the characteristic of the crime is, however, not really neces-
sary. As discussed in Chapter 3, all of the crimes committed in the 1965-1966 
events such as serious deprivation against basic human rights of people who 
were allegedly members of the PKI occurred in the forms of killings, extermi-
nations, enslavement, enforced evictions and banishment, have been identi-
fied by the NHRC as crimes against humanity. These violent actions were car-
ried out systematically and occurred throughout the country, targetting civil-
ians who were suspected of being members or sympathisers of the PKI. The 
characteristics of the crimes in the 1965-1966 events are in conformity with the 
elements of crimes against humanity as enunciated in Article 9 of Law No. 26 
of 2000 on Human Rights Court namely ‘widespread and systematic’ and ‘di-
rected against civilian population’. Since crimes against humanity constitute 
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gross violations of human rights, it can be concluded that the characteristics of 
the crimes in the 1965-1966 events meet the requirements related to the quality 
of crime as specified in Article 47 (1) of the HRC Law.  
 Meanwhile, an entirely new examination to ensure that crimes in the 1965-
1966 events were not committed after the the HRC Law entered into force is 
not required either. As shown in the discussion about the quality of the crimes 
in the 1965-1966 events, Chapter 3 of this dissertation has confirmed that 
crimes against humanity in the 1965-1966 events took place before the prom-
ulgation of Law No. 26 of 2000 on Human Rights Court. Regarding this, the 
report of the NHRC following its preliminary investigation of the 1965-1966 
events implies that crimes against humanity in the 1965-1966 events occurred 
between October 1965 and the end of 1978. The information related to the oc-
currence of the crimes is strengthened by the recommendation of the NHRC 
to call to account individuals and/military commanders from a specific period. 
Among those being mentioned by the NHRC are the commander of 
KOPKAMTIB from 1965 to 1969 and the commander of KOPKAMTIB from 
September 1969 to the end of 1978.465 The periodisation in which the officials 
mentioned in the recommendation were still on duty provides another crucial 
suggestion that the 1965-1966 events took place between 1965 and late 1978. In 
other words, the events took place long before the the HRC Law entered into 
force on 23 November 2000.  
 It is important to remember that despite the fact that all of the crimes in 
the 1965-1966 events took place prior to the promulgation of Law No. 26 of 
2000 on Human Rights Court, this does not necessarily mean that all of them 
fall into the category of past human rights abuse. There is a chance that a par-
ticular crime originating in these events still occurred after the promulgation 
of the HRC Law. As stated in the report of the NHRC discussed in Chapter 3, 
people were taken away from their houses who have not returned. Such phe-
nomena could happen in certain crimes of the 1965-1966 events especially in 
cases of enforced disappearance. Pursuant to the United Nations Declaration on 
the Protection of All Persons from Enforced Disappearance, the crime of enforced 
disappearance “...shall be considered a continuing offence as long as perpetra-
tors continue to conceal the fate and the whereabouts of persons who have 
disappeared.”466 In the case of such continuing crimes, settlement through the 
mechanism of a human rights court is the most appropriate approach. 
 The analysis of the 1965-1966 events in the above paragraphs clearly shows 
how the characteristics of the events indeed fit with the two requirements 
stated in Article 47 (1) of the HRC Law. The violent acts in the form of killings, 
torture, enforced disappearance, slavery, and other violent actions referred to 
by the umbrella term of the 1965-1966 events were crimes against humanity, 
which is one of the types of crimes recognised in Law No. 26 of 2000 on Human 
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Rights Court as gross violations of human rights. Moreover, the crimes con-
cerned have been confirmed as having been committed prior to the promulga-
tion of the HRC Law leading them to be classified as past gross violations of 
human rights. Since crimes in the 1965-1966 events were gross violations of 
human rights and committed prior to the promulgation of the HRC Law, the 
TRC would have the authority and competence to resolve these matters should 
the case be brought to the Commission. It can be reasonably concluded there-
fore that the recommendation of the NHRC to settle the events through the 
mechanism of the TRC is an approach that can be carried out.  
 In addition to the conformity between the characteristic of the 1965-1966 
events and the stated requirements in Article 47 of the HRC Law, it can be 
argued that the situation described in the People’s Consultative Assembly’s 
Decree on The Consolidation of National Unity and Stability also matches with the 
background situation of the 1965-1966 events and the humanitarian tragedy 
that followed. Although not referring to specific cases of human rights viola-
tions as the obstacles toward democracy, the conformity between the charac-
teristics of the 1965-1966 events as described in Chapter 3 and the problem of 
identification given in the Decree leads to the conclusion that the 1965-1966 
events as well as their social impact are serious problems faced by the nation 
as defined in the Decree. The use of laws to perpetuate discrimination and to 
deprive citizens of equality as indicated by the Decree for example, is evident 
and found its embodiment in the Provisional People’s Consultative Assem-
bly’s Decree No. XXV/1966, a discriminatory legislation which exists up to the 
time of writing this dissertation.  
 Considering the conformity between the characteristic of the 1965-1966 
events with the requirements in Article 47 of the HRC Law as well as with the 
description in the Decree of the People’s Consultative Assembly discussed 
above, it is reasonable to conclude that the TRC is indeed an institution in-
tended to be established for the settlement of humanitarian cases like the 1965-
1966 events. This Commission is to have the authority and competence to settle 
cases of past gross violations of human rights, which has been proven to be the 
inherent characteristic of the 1965-1966 events. In relation to the elaboration on 
the legal basis of the Commission in Section 7.2, this discussion on the con-
formity between the characteristics of the events and the requirements, as well 
as background of the establishment of the commission, shows that the TRC not 
only has a very solid legal basis for its role and existence, but also the compe-
tence needed to resolve the events as recommended by the NHRC. The use of 
the TRC as recommended by the NHRC to settle the events is therefore an 
approach that can be implemented. 
 Despite the confirmation over the competency of the TRC on the case of 
the 1965-1966 events elaborated above, there are at least three further issues 
that need to be considered regarding the settlement of the case of the 1965-1966 
events through the TRC.  
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 First, the legal status of the TRC as a state institution as elaborated in Sec-
tion 7.2.1 will bring certain legal consequences which can potentially affect the 
performance of the Commission. As a state institution, the TRC will be subject 
to relevant rules applicable to state institutions, which brings advantages and 
disadvantages. The benefit related to its status as a state institution particularly 
relates to financial matters. Since the funding of the Commission is assumed 
to be obtained from the state budget, it can reasonably be expected that the 
performance of the Commission will not be facing unnecessary hindrance such 
as financial problems. On the other hand, the status as state commission could 
potentially become a drawback for it can jeopardise the performance and the 
independence of the Commission, for example through the recruitment pro-
cess of its members. The state could potentially use this mechanism to control 
or even hijack the establishment of the Commission which will in turn hamper 
objective research into the truth and the achievement of justice, which is the 
main goal of the Commission. Considering its strategic functions, the status of 
the Commission as a state institution should be guarded with democratic reg-
ulations concerning its establishment in order to prevent such situations from 
occurring. 
 Second, the obligation of the Commission to always work in accordance 
with the applicable law as stated in the General Elucidation of the HRC Law 
could potentially be problematic and even contradictory to the aim of the es-
tablishment of the TRC itself. As described earlier, Decree of the Provisional 
People’s Consultative Assembly No. XXV/MPRS 1966 institutes a pattern of 
discrimination of the people being stigmatised as communists or PKI mem-
bers. The status of traitor of the state ideology as enunciated by the Decree will 
always put the victims and their families on the wrong side, a discrimination 
that would leave them in an unfavourable situation. Since the people associ-
ated with Communism and the PKI are stated by the Decree to be responsible 
for the attempted coup in 1965, it would be difficult to expect that they, either 
the survivors or their families, would be positioned as victims should the pro-
cess of reconciliation be carried out when the Decree that states the opposite is 
still in force. Instead of achieving reconciliation, the Decree, which declares 
Communism and Marxism-Leninism as forbidden ideologies and the PKI as a 
banned political party in Indonesia, would potentially side-line the victims, for 
example, from being involved in the process of truth seeking and reconcilia-
tion. A reconciliation process arranged under such an unfair legal framework 
is unlikely to lead to justice for all of the victims.467  
 Third, the restrictions that are applied to the Commission as stated both in 
the General Elucidation of the HRC Law and in the Implementation Guide of the 
People’s Consultative Assembly’s Decree on The Consolidation of National Unity 
and Stability might pose another threat to the performance of the Commission. 
As stated earlier in Section 7.2.1, the elucidation stresses the importance for the 
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TRC to always consider ‘the common interest of the nation’ in performing its 
function to establish the truth and reconcile the society. At a glance, there is 
nothing extraordinary about the phrase ‘the common interest of the nation’ 
especially in the context of Indonesia where the interest of the nation has long 
been implanted in the public consciousness as the most important interest and 
for that reason should always be prioritised when dealing with personal or 
group interests. On the other hand, the ambiguity of the phrase coupled with 
the lack of explanation as to the precise meaning of ‘the common interest of 
the nation’ from a legal perspective will make this phrase prone to be inter-
preted in such a way that is contradictory to the raison d'être of the TRC; to 
reveal the truth and achieve reconciliation. The concern over this possibility is 
not without good reason given that the claim of national interest has often been 
used as a pretext to reject attempts to reveal what happened in 1965 or even to 
justify the anti-communist persecution.  
7.4 LAW NO. 27 OF 2004 ON TRUTH AND RECONCILIATION COMMISSION 
The mandate of the People’s Consultative Assembly’s Decree No. V/MPR/2000 
on The Consolidation of National Unity and Stability and Article 47 (2) of the HRC 
Law to have a legislation on the TRC was finally fulfilled on 6 October 2004. 
The President at that time Abdurrahman Wahid, ratified Law No. 27 of 2004 
on Truth and Reconciliation Commission (TRC), which entered into force on 
the same day with its inclusion in the State Gazette of the Republic Indonesia 
Year 2004 No. 208, Supplement of State Gazette of the Republic Indonesia No 
4026. It took no less than one and a half years for the legislation to be promul-
gated since the beginning of the discussion of the draft of the legislation at the 
parliamentary level.468 Given the importance of the Law which, as discussed 
earlier in Section 7.2.1, is a prerequisite for the establishment of a TRC, the 
enactment of this legislation was undoubtedly a crucial step for the realisation 
of the settlement of past gross violations of human rights through non-court 
mechanisms. The question that follows is: can this legislation facilitate the es-
tablishment of a Truth and Reconciliation Commission? In relation to the ques-
tion of this dissertation, one might even ask whether there has been a TRC 
established based on this legislation, which means that the settlement of past 
human rights violations including the 1965-1966 events through the mecha-
nism of the TRC as recommended by the NHRC is a suggestion that is ready 
for implementation? 
 Similar to the People’s Consultative Assembly’s Decree on The Consolida-
tion of National Unity and Stability that explains the urgency of having a TRC, 
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the background of the establishment of the TRC Law is also explained in detail 
by Law No. 24 of 2004 on Truth and Reconciliation Commission (TRC). The 
consideration part of the Law outlines three points behind the enactment of 
the legislation. First of all, there is a need to trace back gross violations of hu-
man rights and basic freedoms committed prior to the adoption of the HRC 
Law as the reason for the creation of this legislation.469 The consideration part 
continues by stating three objectives of the disclosure of past gross violations 
of human rights, namely to reveal the truth and to enforce justice, to create a 
human rights-respecting culture, and to achieve reconciliation and national 
unity. Second, the revelation of truth is considered important for the interests 
of the victims and their families so that their rights to compensation, retribu-
tion, and rehabilitation can be met.470 Third, the establishment of a TRC is seen 
as a necessary step for revealing gross violations of human rights.471  
 Following this explanation of the background to the creation of the Law, 
ten basic terms in the TRC Law are defined and explained in Article 1 of Chap-
ter I concerning General Provisions. Point 1 of the Article defines ‘truth’ as truth 
about a certain event that can be established related to gross violations of hu-
man rights, either about the victims, the perpetrators, location, or the time. 
'Reconciliation’ is defined in Point 2 as the result of the truth-seeking process, 
confession, and forgiveness, through the Truth and Reconciliation Commis-
sion in order to settle gross violations of human rights for the achievement of 
peace and unity of the nation.472 The Truth and Reconciliation Commission it-
self is defined in Point 3 in which the Commission is stated as being an inde-
pendent body, established in order to reveal the truth of gross violations of 
human rights and to implement reconciliation. As to gross human rights vio-
lations, Point 4 of the Article states that gross violations of human rights is a 
human rights violation as defined by Law No. 26 of 2000 on Human Rights 
Court.  
 Matters related to the principles and the purpose of the Truth and Recon-
ciliation Commission are stipulated in Article 2 and 3 within Chapter II con-
cerning the Principle and Objectives of the Establishment of the Commission. Article 
2 consists of eight underlying principles in the formation of the commission 
namely autonomy, free and non-partisan, benefit, justice, honesty, openness, 
peace, and national unity.473 Meanwhile, the objectives of the establishment of 
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the Commission are defined in Article 3, which divides the objectives into two 
parts. The first is to resolve cases of past gross violations of human rights 
through a non-legal mechanism to establish nationwide peace and unity, while 
the second objective is to achieve reconciliation and national unity in the spirit 
of mutual understanding.  
 Chapter III of the TRC Law concerning The Seat, Function, Duty, and Au-
thority of the Commission consists of 4 articles from Article 4 to 7. Article 4 de-
termines that the TRC will have a seat in the capital with the jurisdiction over 
the entire Indonesian territory. Article 5 deals with the institutional functions 
of the commission that are stated as to uncover the truth over past violations 
of human rights as well as to implement reconciliation. The elucidation of Ar-
ticle 5 states that the public institutional functions of the Commission, as stip-
ulated in Article 5, refers to the function to service and protect society by giv-
ing the Commission the authority to search and reveal the truth in cases of 
alleged past gross violations of human rights, based on the national interest of 
Indonesia. In relation to the aforementioned crucial functions, the TRC Law 
stipulates 5 duties of the Commission for the execution of its functions. Pursu-
ant to Article 6, the duties of the Commission are as follows: 
1. to receive complaints from the perpetrators, the victims, or the heirs of the 
victims;474 
2. to investigate or to clarify gross violations of human rights;475 
3. to advise the President in the granting of amnesty;  
4. to give recommendation to the President on matters related to the granting 
of compensation and or rehabilitation; 
5. to submit a yearly report to the President and final report over the 
execution of duties and authorities related to cases that are being 
commissioned to it, to the President and to the People’s Representative 
Council. 
All of the power and competence of the TRC described above are crucial for 
the Commission to be able to properly execute its function in order to achieve 
reconciliation as the goal of the Law. The authority to receive complaints from 
the victims and their heirs for example, will make it possible for the Commis-
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sion to deepen its comprehension of certain cases of past human rights viola-
tions being brought to it. In the granting of amnesty, rehabilitation and com-
pensation, the authority to give advice and recommendations granted by the 
TRC Law will help the President to issue the right decision as the Commission 
would be the institution that really understands the case.. 
 To implement the duties as stipulated in Article 6, the TRC Law grants the 
Commission 7 authorities: 
a. to carry out an investigation according to the applicable laws; 
b. to ask information from the victims, the heirs of the victims, the perp-
etrators, and or other parties both inside the country and abroad; 
c. to enquire documents from civil and military institutions, and other 
institutions, both inside the country or abroad; 
d. to coordinate with relevant institutions, both inside the country and 
abroad to give protection to the victims, witnesses, informants, perp-
etrators, and evidence according to the applicable laws; 
e. to summon anyone related to the case to give information and testimony; 
f. In terms of reparation matters, an authority to decide the granting of 
compensation, restitution, and or rehabilitation; 
g. to reject the request for compensation, restitution, and rehabilitation if the 
case had been lodged to the Human Rights Court.476 
Pursuant to Article 7 (2), the Commission even has the right to execute its au-
thority as stipulated in letter b, c, d, e, f, and g above with force. All of the 
power and authority as stipulated in Article 6 and 7 of the TRC Law described 
above will remain a paper tiger without the real presence of the TRC, an insti-
tution designed to carry out that power and authority. They will have effect 
only if they are implemented by the Commission and applied to specific cases 
of human rights violations. Yet, as discussed in Section 7.2.1, the Commission 
is not automatically established through the entry into force of Law No. 27 of 
2004 on Truth and Reconciliation Commission. A process to recruit individuals 
to become members of the Commission still has to be carried out so that the 
Commission can be established to execute the power and authority as stipu-
lated in the TRC Law. In relation to this, Article 33 (1) of the TRC Law stipu-
lates that the President would have the authority to establish a Truth and Rec-
onciliation Commission for the first time and for this reason the Law gives 
power to the President to establish a selection committee.477 Pursuant to Article 
45, the Commission should be established within six months of the legislation 
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coming into effect. Given that Law No. 27 of 2004 entered into force on 6 Oc-
tober 2004, it can be concluded that the TRC should have been established by 
the President by 6 April 2005.  
 Yet the establishment of the Commission within six months of the passing 
of the TRC Law was never realised. This is because the administration of Pres-
ident Susilo Bambang Yudhoyono kept on delaying the establishment of the 
Commission despite the names of individuals nominated to become members 
of the Commission having been selected and submitted to the President.478 On 
7 December 2006, the creation of a TRC based on Law No. 27 of 2004 on Truth 
and Reconciliation Commission was no longer possible. On that day, Law No. 
27 of 2004 on Truth and Reconciliation Commission was declared by the Con-
stitutional Court of the Republic of Indonesia as contradictory to the Constitu-
tion of 1945 and accordingly lost its binding legal force. The ruling of the Court 
states: 
... the Court is of the opinion that the basis and purpose of the TRC, as set forth in 
Article 2 and 3 of the Law, are not possible to be achieved due to the lack of guarantee 
of legal certainty. Therefore, the Court has reviewed this Law against the 1945 Consti-
tution and it must accordingly be declared as not having binding legal force.  
The annulment of the TRC Law as a whole was not the original intention of 
the petitioners when filing for the provisions of the TRC Law to be examined 
by the Constitutional Court. The petitioners, who comprised of NGO’s and 
individuals concerned with the TRC, filed a petition arguing that certain pro-
visions of the Law were contradictory to the 1945 Constitution on the follow-
ing grounds: 
1. The provision of Article 27 of the TRC Law renders the right of the victims 
to compensation and rehabilitation depending on the granting of amnesty, 
not on the substance of the case. 
2. Amnesty as provided in Article 27 of the TRC Law requires the existence 
of perpetrators. As the consequence, if the perpetrators cannot be found, it 
is impossible that the amnesty would be granted, so that the victims are 
deprived from guarantee for reparation. 
3. This provision has placed the victims in an unequal and depressed 
position because the victims are subject to a burdensome requirement for 
obtaining their rights, namely depending on the granting of the amnesty. 
4. The formulation of Article 27 of the TRC Law creates unequal position 
between the victims and the perpetrators and discriminates the victims’ 
right to reparation and not to depend on the perpetrators and it also fails 
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to respect the victims suffering from the gross human rights violation 
5. Article 44 of the TRC Law placing the TRC as a pseudo-judicial body closes 
the access for every person to obtain settlement through a judicial process. 
6. The provision of Article 44 of the TRC Law, which does not allow judicial 
examination by an ad hoc human rights court if the case has been settled 
through the TRC, deprives citizens of their rights to sue perpetrators of 
gross human rights violation as set forth in the international law, either 
international practices or international treaties. 
7. Amnesty for the perpetrators of gross human rights violation is a violation 
of the international law, but the provision of Article 1 point (9) of the TRC 
Law in the contrary states that amnesty may be granted to the perpetrators 
of gross human rights violation and therefore this article is contradictory 
to the legal principles acknowledged by the international community.  
As stated earlier, the Constitutional Court held that the purpose of the TRC 
Law as formulated in Article 2 and 3 of the Law, to settle past abuse and to 
achieve reconciliation, would never be achieved due to the legal uncertainty 
embedded in the petitioned articles.479 The Court refers the provision of Article 
27 which stipulates that compensation and rehabilitation, as stipulated in Ar-
ticle 19 of the Law, will be given to the victims only if amnesty is granted.480 
The court is of the opinion that the aforementioned provision contains a con-
tradiction and will harm the victims because compensation and rehabilitation 
are the rights of the victims and should not depend on the granting of am-
nesty.481 The Court states: 
This provision contains a contradiction between one part and another, specifically the 
parts regulating: 
                                                             
479 Article 2 states that the TRC is formed based on the principles of independency, free and 
non-partisan, benefit, justice, honesty, openness, peace, and national unity. Article 3 for-
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outside the Court in and to achieve reconciliation and national unity in a mutual under-
standing character.  
480 The elucidation of the Law No. 27 of 2004 on Truth and Reconciliation Commission pro-
vides a more detailed explanation of the Article by stating that the perpetrators might 
lodge an amnesty to the President if they confess their crimes, acknowledging the facts, 
conveying their regret for what they did, and ask forgiveness to the victims or their fam-
ilies and heirs. Amnesty could be granted if the President sees that the application for 
amnesty is reasonable. If amnesty is not granted, then compensation and rehabilitation 
could not be given to the victims and the case would be brought to an ad hoc human 
rights tribunal. 
481 Article 14 (2) of the 1945 Constitution states that amnesty is a right possessed by the 
President, but should consider the recommendation of the DPR. 
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a. Perpetrators have voluntarily confessed their crimes, admitted the truth of the 
facts and conveyed their regret for their crimes and are willing to apologize to the 
victims. 
b. Perpetrators can submit the request for amnesty to the President. 
c. The request can either be granted or refused. 
d. Compensation and or rehabilitation shall only be granted if amnesty is granted by 
the President. 
e. If amnesty is refused, the case will be filed to the ad hoc human rights court. 
The statement of the Constitutional Court above shows how the Court held 
the principle that compensation and rehabilitation are obligations of state aris-
ing from human rights violations. The fact that a violation had been acknowl-
edged by the perpetrators should be enough for the state to execute its obliga-
tion to give compensation and rehabilitation. This, according to the Court, is 
in line with the Basic Principles and Guidelines on the Right to A Remedy and Rep-
aration of Victims of Gross Violations of International Human Rights Law and Serious 
Violations of International Human Rights Law which determines adequate, effec-
tive, and prompt reparation for harm suffered, aimed at prioritising justice in 
handling cases of gross violations of human rights. The Court states: 
The facts that there are gross violations of human rights, for which the state is actually 
obliged to avoid and prevent them, and victims whose human rights should be pro-
tected by the state, are adequate to incur legal responsibility of the state and identified 
individual perpetrators for granting restitution, compensation, and rehabilitation to 
the victims without any other requirements. The provision making amnesty as a re-
quirement is a negation of legal protection and justice, which are guaranteed under the 
1945 Constitution. It is also a universal practice and custom as included in the Basic 
Principles and Guidelines on the Right to A Remedy and Reparation for Victims of 
Gross Violations of International Human Rights Law and Serious Violations of Inter-
national Human Rights Law, stipulating adequate, effective and prompt reparation for 
harm suffered, aimed at prioritizing justice in the handling gross violations of human 
rights, by granting proportional reparation in accordance with the extent of the viola-
tions and damages sustained.  
As seen above, the Court sees that Law No. 27 of 2004 on Truth and Reconcil-
iation Commission fails to give legal certainty to the perpetrators intending to 
choose the TRC mechanism to settle their cases. Article 28 (1) of the TRC Law 
provides that in case a reconciliation had been achieved between the perpetra-
tors and the victims of gross violations of human rights before the promulga-
tion of the Human Rights Court Law, the Commission may recommend the 
President to grant amnesty. 
186 Chapter 7 
――― 
 Not only bringing uncertainty to the victims, the Court maintains that Ar-
ticle 27 of the TRC Law also fails to provide legal certainty and justice to the 
perpetrators. There is no guarantee that amnesty will be granted although the 
perpetrators have voluntarily confessed to their crimes, admitted the truth, ex-
pressed regret for their crimes, and are willing to apologise to the victims and 
their heirs. Pursuant to Article 29, the TRC shall decide the granting of recom-
mendation of amnesty independently and objectively if the victims or their 
heirs refuse to forgive the perpetrators. Although there is no elucidation pro-
vided by the Law as to what is meant by ‘independently and objectively’, log-
ical reasoning would lead to a conclusion that if that were the case, it is likely 
that the perpetrators would be unlikely to receive amnesty.482 The Constitu-
tional Court is of the opinion that such a condition does not support the dis-
closure of the truth but rather will discourage the parties from disclosing the 
truth and acknowledging the facts. 
 Another ground for the Court to declare the TRC Law as having no legal 
force is the uncertainty of the Law related to dispute of authority between the 
TRC and the People’s Representatives Council. The Court states: 
If the perpetrators refuse to admit the truth and their mistake and refuse to convey 
their remorse, the perpetrators will lose their right to obtain amnesty and they may be 
brought to an ad hoc human rights court. In such case, there is a possibility of dispute 
of authorities between the TRC and the People’s Representative Council, because Ar-
ticles 42 and 43 of Law No. 26 of 2000 on Human Rights Court, provides that political 
decision of the People’s Representative Council is required to determine the existence 
of alleged gross violations of human rights to be examined by an ad hoc human rights 
court. It is not clear whether the authority of the TRC under Article 23 of the TRC 
Law for clarifying the perpetrators and the victims of gross violations of human rights, 
which according to the TRC Law is implemented by issuing final and binding deci-
sions, will lose the binding force, or such decision of the TRC regarding the existence 
of gross violations of human rights is adequate to bring the case to an ad hoc human 
rights court without requiring any decision of the People’s Representative Council. 
As seen in the decision above, the Court sees potential problems caused by the 
formulation of the TRC Law in case the perpetrators refuse to admit the truth 
and to convey their remorse. The problem, which is uncertainty regarding the 
fate of a case, could lead the settlement of certain past human rights abuse to 
uncertainty.  
 Despite declaring Law No. 27 of 2004 on Truth and Reconciliation Com-
mission contradictory to the 1945 Constitution and causing the Law to no 
longer have its binding legal force, the Court provides some suggestions in 
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<http://indonesia.ahrchk.net/news/mainfile.php/truth/71> accessed 15 September 2017. 
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order to overcome the absence of legislation on the TRC. In Decision No. 
006/PUU-IV/2006 the Court states: 
There are many options to choose for achieving such goal, among others, by achieving 
reconciliation in the form of legal policies (laws), which are in line with the 1945 Con-
stitution and universally applicable human rights instruments, or achieving reconcil-
iation through political policies on general rehabilitation and amnesty.483  
The Constitutional Court thus insists that the annulment of TRC Law should 
not be a hindrance to the effort to achieve reconciliation. Legal policies which 
are in line with the constitution and applicable human rights instruments can 
be used to achieve reconciliation. Furthermore, the Court also suggests politi-
cal policies on general rehabilitation and amnesty to achieve reconciliation.  
 Pursuant to Article 24C (1) of the 1945 Constitution, the decision of the 
Constitutional Court No. 006/PUU-IV/2006 that declares Law No. 24 on 2004 
on the Truth and Reconciliation Commission contradictory to the 1945 Consti-
tution is binding upon its pronouncement. The constitutional effect of the rul-
ing towards the constitutionality of the TRC Law above is in line with Article 
47 of Law No. 24 of 2003 on Constitutional Court which states that the decision 
of the Constitutional Court “shall obtain permanent legal force as from the 
time of its pronouncement in a plenary hearing open to the public”. Moreover, 
the ruling concerning the constitutionality of the TRC Law is also immediately 
binding because the Court did not determine differently from the legal provi-
sions related to the entry into force of a ruling of a Constitutional Court deci-
sion. There is nothing in the decision that explicitly states the delay of the de-
cision until a certain time as used to be decided in another decision, for exam-
ple Decision No. 012, 016, 019/PUU-IV/2006 concerning the constitutionality of 
Article 53 of Law No. 30 of 2002 on Corruption Eradication Commission.484 The 
implication of the decision toward the settlement of past gross violations of 
human rights is that using court mechanisms by means of an ad hoc human 
rights court became the only approach left for the settlement of past gross vi-
olations of human rights. In relation to the 1965-1966 events, no settlement for 
the case is available except through a forum of an ad hoc human rights tribu-
nal. 
 The loss of the binding legal force of Law No. 27 of 2004 on Truth and 
Reconciliation Commission through the decision of the Constitutional Court 
                                                             
483 See ‘MK Tak Menutup Rekonsiliasi Dalam Kasus HAM’ (Antaranews, 2006) <https:// 
www.antaranews.com/berita/48180/mk-tak-menutup-upaya-rekonsiliasi-dalam-kasus-
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484 On that ruling, the Court states that Article 53 of Law No. 30 of 2002 on Corruption 
Eradication Commission still has a binding legal force until maximum three years from 
the pronouncement of the ruling despite it having been declared contradictory to the 
1945 Constitution. 
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described above, has undoubtedly brought the country back to the situation of 
lacking legislation on a TRC. The ruling has made the mandate of both Article 
47 of the HRC Law and the People Consultative Assembly Decree on The Con-
solidation of National Unity and Stability ever since its pronouncement lost its 
implementing rules. Since the legal instrument needed to facilitate the estab-
lishment of a TRC is no longer binding, it is a matter of simple logic to conclude 
that setting up a truth commission under the annulled legislation is no longer 
possible and would even be illegal. As stipulated in Article 57 (3) of the Con-
stitutional Court Law, a decision of the Constitutional Court would be written 
in State Gazette in 30 days after its pronouncement. By the inclusion in the 
State Gazette, all of the state administrations as well as the citizens are bound 
by the decision not to implement the legal norm declared as unconstitutional 
and having no binding legal force by the Constitutional Court. A legal action 
based on legislation declared unconstitutional and not having legal force can 
be qualified as a breach of law and for the sake of law, such action would be 
void from its inception. 
 The loss of key legislation for the establishment of a TRC brings a specu-
lative question as to whether there are judicial remedies available to review 
the decision No. 006/PUU-IV/2006. Such a question might arise given that a 
judicial decision is in essence, a law. A court decision is the final say of an 
institution that has been granted the power to adjudicate and to ultimately end 
disputes being brought by conflicting parties. In the context of Indonesia, de-
cisions of the Constitutional Court are also considered as law. Oksidelfa Yanto 
states: 
...in the course of its development, various decisions of the Constitutional Court have 
influenced the norm and the legal system in Indonesia. Although formally the court 
does not have the authority to make legislation, the Court actually has. This is evident 
in the rising of various new norms through the interpretation of the Constitution by 
the Constitutional Court. Besides, the Constitutional Court is the sole interpreter of 
the Constitution. This is not a strange, since the power given by the 1945 Constitution 
is to adjudicate a Law against the Constitution.485 
Bearing in mind the nature of a decision as law and the consequences of a de-
cision which might result in the deprivation of the rights of the conflicting par-
ties or even the public in general, court decisions are generally open for cor-
rection to minimise errors that might occur. In the context of a decision over a 
certain conflict between legal norms, the ruling is enforceable and is legally 
binding in a similar way to regular laws made by the parliament. It binds not 
only the disputants but also the public in general. In relation to the speculative 
question above, there might be an expectation that Law No. 27 of 2004 could 
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regain its binding force should there be such a correctional remedy available 
in the legal system. If this is the case, then there would be a possibility to im-
plement the legislation again as a legal basis for the establishment of a TRC.  
 To get the correct answer to the question above, one needs to comprehend 
the nature of a Constitutional Court decision in the context of decisions over 
the constitutionality of a law. Provisions related to the decision of the Consti-
tutional Court should be scrutinised to see whether a decision of the Court can 
be challenged or revised once it is pronounced. From there, a conclusion can 
be drawn as to whether the expectation arising from the speculation described 
above has a sufficient basis that make it possible to be carried out. In this re-
spect, provisions related to the Constitutional Court in the 1945 Constitution 
should first be understood. Article 24C (1) of the 1945 Constitution states; 
The Constitutional Court shall possess the authority to try a case as final and binding 
and shall have the final power of decision in reviewing law against the Constitution, 
determining disputes over the authorities of state institutions whose power are given 
by this Constitution, deciding over the dissolution of a political party, and deciding 
over disputes on the results of a general election. 
As seen above, Article 24C (1) explicitly states a Constitutional Court’s deci-
sion to be final and binding. The final and binding nature of a Constitutional 
Court decision is also stipulated by Law No. 24 of 2003 on the Constitutional 
Court. Article 10 (1) of the Constitutional Court Law states that the Constitu-
tional Court holds jurisdiction of first and final instance and its decisions shall 
be final in the following matters: 
a. The review of law against the 1945 Constitution of the State of Republic 
Indonesia. 
b. Decisions upon disputes related to the authorities of the state institutions 
whose authorities are granted under the 1945 Constitution of the State of 
the Republic of Indonesia. 
c. Decisions upon the dissolution of political parties. 
d. Decisions upon disputes concerning the results of general elections. 
Article 10 of the Constitutional Court Law thus gives the final nature of a de-
cision of the Constitutional Court as similar to the provision of Article 24C (1) 
of the 1945 Constitution. The elucidation of Article 10 (1) shines light upon the 
meaning of ‘final and binding’: 
The decisions of the Constitutional Court shall be final, namely the decisions of the 
Constitutional Court shall obtain immediate legal force as from the time they are pro-
nounced, and there shall be no further legal remedies available. The final character of 
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the Constitutional Court’s decisions under this Law includes final and binding legal 
force.  
Following the elucidation of Article 10, a decision of the Constitutional Court 
thus is final and obtains immediate legal force upon its pronouncement. No 
legal remedies are available to alter the decision. The consequence of this pro-
vision is that there will be no other measures to appeal a ruling of the Consti-
tutional Court, including its ruling over the constitutionality of a law, once it 
is decided.486 Instead of being open for revision, a decision of the Constitu-
tional Court thus has a firm status in the body of constitutional law as case 
law, together with statutes and any legislation regulating the state organs and 
authorities that forms the body of constitutional law.  
 In the context of the constitutionality of Law No. 27 of 2004 on Truth and 
Reconciliation, this elaboration on the nature of the Constitutional Court deci-
sion above brings the understanding that the speculation to restore the consti-
tutionality of the TRC Law proves to have no legal basis at all. The decision of 
the Constitutional Court has made Law No. 27 of 2004 on Truth and Reconcil-
iation Commission unconstitutional upon pronouncement and this legislation 
has permanently lost its binding legal force. Given the permanent legal status 
of the decision described above, the speculation over the possibility to re-enact 
the TRC Law by revoking the decision of the Constitutional Court found a 
clear and final answer; the legislation in question cannot regain its binding le-
gal force. As a consequence, there is no possibility to establish a TRC based on 
Law No. 27 of 2004. The implication of the decision toward the settlement of 
past human rights abuse including the 1965-1966 events through a TRC is also 
clear. It makes the settlement through an ad hoc human rights court the only 
forum available for cases of past human rights abuses. 
7.5  CONSTITUTIONAL COURT DECISION: THE END FOR THE SETTLEMENT 
THROUGH A TRUTH AND RECONCILIATION MECHANISM? 
The abrogation of TRC Law brought about by the Constitutional Court’s De-
cision No. 006/PUU-IV/2006 has called the future of the TRC as an alternative 
forum for the settlement of past gross violations of human rights into question. 
The main concern is that the invalidation of Law No. 27 of 2004 on Truth and 
Reconciliation Commission had at the same time put an end the possibility of 
settling cases of past human rights violations through a truth commission. 
Considering that the decision of the Constitutional Court has made Law No. 
27 of 2004, which is the vital legal instrument for the establishment of a TRC, 
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permanently lose its binding legal force, one might conclude that the establish-
ment of a TRC will therefore be impossible. In relation to the recommendation 
of the NHRC, this premise might lead one to conclude that the settlement of 
the case of crimes against humanity in the 1965-1966 events through a TRC 
will also be impossible to implement and that court mechanism through an ad 
hoc human rights court will be the only mechanism or forum available in the 
legal system to settle the case. Is that so? 
 To get the right answer to this question, one must understand the case be-
ing examined and decided upon by the Constitutional Court in decision No. 
006/PUU-IV/2006 as well as the implication arising from the decision. The de-
cision should be understood as a judgement made by the Constitutional Court 
in its capacity to execute its power to examine the constitutionality of Law 
granted by Article 24C (1) of the 1945 Constitution. The provision submitted 
for judicial review was that of Law No. 27 of 2004 on Truth and Reconciliation 
Commission. The Court, having examined Article 27 of the Law concerned 
stated that its Article 27 caused legal uncertainty because the Court believes 
that the aim of the Law as stipulated in Article 2 and 3 will not be achieved 
due to the legal uncertainties that Article 27 inflicts. As explained in the previ-
ous section, the TRC Law as a whole was then declared as not having binding 
legal force, rendering this law unlawful as the legal basis forf the establishment 
of a TRC.  
 It should be kept in mind however; that the decision No. 006/PUU-IV/2006 
does not cause any changes whatsoever to the constitutionality of the TRC 
since the constitutionality of TRC Law and the constitutionality of the TRC 
itself are two completely different issues. Regarding this, there is nothing in 
the verdict that states or leads to the interpretation that the Truth and Recon-
ciliation Commission’s role and existence as an alternative institution to the ad 
hoc human rights court contravenes the 1945 Constitution. While Law No. 27 
of 2004 on Truth and Reconciliation Commission has been declared to be con-
tradictory to the 1945 Constitution, Law No. 26 of 2000 on the Human Rights 
Court which contains a provision regulating the TRC remains in force. In ad-
dition, no judicial review has ever been submitted to examine the provisions 
regarding the TRC in Law No. 26 of 2000 up to the time of writing of this dis-
sertation. Together with the People’s Consultative Assembly’s Decree on The 
Consolidation of National Unity and Stability, Article 47 of the HRC Law that 
mandates the establishment of the TRC is still applicable and holds binding 
legal force. The establishment and existence of the TRC thus remains a legal 
obligation that should be fulfilled. 
 Concerns that the settlement of past gross violations of human rights 
through the TRC are no longer possible due to the decision of the Constitu-
tional Court No. 006/PUU-IV/2006 thus are unfounded speculation. The fact 
that the legal basis of the TRC is not affected by this decision confirms that the 
settlement of past gross violations of human rights through the mechanism of 
the TRC remains possible. Instead of permanently closing the possibility for 
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the use of the Commission, the decision of the Constitutional Court No. 
006/PUU-IV/2006 reinstated the obligation of the government to establish a 
TRC as well as TRC Law, as per the mandate contained in both the People’s 
Consultative Assembly’s Decree on The Consolidation of National Unity and Sta-
bility and in Article 47 of the Human Rights Court. The order to create a TRC 
Law that was given in the Decree of The People’s Consultative Assembly No. 
V/MPR/2000 and that was met through the promulgation of Law No. 27 of 
2004 has again become a legal obligation for the President to fulfil.  
 The creation of a new TRC Law as the fulfilment of the legal obligation 
arising indirectly from the decision of the Constitutional Court being de-
scribed above must be subject to the constitutional procedures defined in the 
1945 Constitution. The President and the People’s Representative Council will 
play an important role in the lawmaking process. Pursuant to Article 20 (2) of 
the 1945 Constitution, each draft bill shall be discussed by these two bodies to 
reach joint approval before it is passed and enacted as law. Despite the im-
portant role of these two state organs in the creation of a law, it would be more 
appropriate if in the context of the need to have a TRC Law, the President 
would be the party that initiates the creation of the new law by submitting a 
draft bill on the TRC to the People’s Representative Council. This is because 
the establishment of a TRC is a mandate explicitly addressed to the President 
by the People’s Consultative Assembly through the Decree on The Consolida-
tion of National Unity and Stability. From a constitutional law point of view how-
ever, the fact that the establishment of TRC Law is being mandated to the Pres-
ident does not close the possibility for the People’s Representative Council to 
initiate the creation of the new law. The Council has a stronger constitutional 
standing to submit a bill since according to the 1945 Constitution the power to 
establish law lies in this representative body.  
 Regardless of which party will initiate the creation of the new TRC Law, 
the creation of new legislation on a TRC raises hope for the continuation of the 
process to establish a truth commission. This will in turn reopen the possibility 
to achieve justice through the disclosure of the truth and the achievement of 
reconciliation as desired and mandated by the People’s Consultative Assem-
bly. It should be kept in mind however that although the creation of a new 
TRC Law is a legal obligation that should be fulfilled before a TRC can be es-
tablished, the constitutional procedure that must be followed in the law-mak-
ing process could make the creation of a new TRC Law a difficult trajectory. 
Given that law is a joint product of the President and the People’s Representa-
tive Council and that the President and the Council are political bodies, the 
interaction between the two institutions in the creation of a new TRC Law is 
one of political nuance. The political atmosphere that surrounds the creation 
of the new TRC Law will most likely affect the law that will be formed. 
 In the worst-case scenario, both the President and the People’s Representa-
tive Council could potentially use the strategic role granted to them by the 
Constitution in the law-making process to further their own political interests. 
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The two parties could negotiate political deals over the inclusion of issues in 
the new TRC Law. If the law that is the outcome of this is not in the best interest 
of the victims, it could be a serious obstacle for the TRC in carrying out its 
function to achieve peace and reconciliation instead of accelerating the 
achievement of justice. The most likely outcome of such a compromise is that 
a commission is established based on a law resulting from such compromise 
that would not have the necessary capacity, according to international stand-
ards, to be able to deliver justice to those whose rights have been violated. Such 
a law might even end up being petitioned to the Constitutional Court like Law 
No. 27 of 2004 and being declared unconstitutional by the Court. If that is the 
case, Indonesia might never have a TRC Law and the settlement of past gross 
violations of human rights through an ad hoc human rights court will always 
remain the only available option to solve such cases.  
 Such political consensus as might occur in the creation of the new TRC 
Law is actually not unusual in any lawmaking process. Indeed, every legisla-
tion is a product of contestation and compromise through legitimate bodies 
granted to perform law-making functions according to the constitution.487 Law 
has always been a political product since it is essentially an amalgamation of 
various interests which exist in society and is negotiated by the people repre-
sented by political factions in the lawmaking bodies. The compromise that 
might occur in the creation of TRC Law is actually a phenomenon that has been 
realised in legal science, and therefore the creation of the legislation should be 
guarded so that the formal and constitutional procedure to be passed in the 
lawmaking process will not be sidelining the achievement of justice. It is in 
relation to this issue that the Indonesian legal system recognises the judicial 
institution of the Constitutional Court, which is to maintain the constitution-
ality of the law through the mechanism of constitutional review.  
 Apart from the political calculation that might occur in the creation of the 
new TRC Law discussed above, the search for an alternative approach to real-
ise legislation on the TRC in order to provide the legal basis for the establish-
ment of a TRC find its urgency to be done. This is because unlike the political 
compromise that might happen in the creation of law that can be anticipated 
with the mechanism of constitutional review through the Constitutional Court 
discussed above, nothing can force the President and the People’s Representa-
tive Council to establish a new TRC Law. While there is an urgency to have a 
TRC Law for the establishment of a Truth and Reconciliation Commission, 
there is no legal consequence whatsoever if a new TRC Law is not formed. This 
situation will of course not be conducive to the enforcement of justice for past 
human rights violations. 
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 It is important to note that the creation of a new legislation in the form of 
law is not the only policy that can be chosen nor the only approach that is in 
line with the 1945 Constitution as suggested by the Constitutional Court in its 
decision No. 006/PUU-IV/2006. The necessity to have a TRC Law as stipulated 
in Article 47 (2) of the HRC Law can also be fulfilled through the creation of 
Peraturan Pemerintah Pengganti Undang-undang (Government Regulation in 
Lieu of Law, Perppu), a form of legislation as defined in Article 22 of the 1945 
Constitution. Although Perppu is different from law, this does not mean that it 
would not meet the requirement as stipulated by Article 47 (2) of the HRC 
Law. As discussed earlier in Chapter 2, Perppu is legislation that has a degree 
equal to law. In the 1945 Constitution, the provision on this legislation is in-
cluded in Chapter VII about the People’s Representative Council and the con-
tent of a Perppu itself is essentially the content of a law. The difference is that 
it requires a simpler procedure than the creation of law as determined by Ar-
ticle 22 (1).  
 It should be kept in mind however that although offering a simpler proce-
dure than the creation of regular law, this does not necessarily mean that a 
Perppu can be issued at any time without any requirement for its issuance. The 
1945 Constitution has set several conditions that must be satisfied should a 
Perppu on a TRC will be issued. The first is that the legislation can only be 
produced and issued in an exigent situation.488 Second, the Perppu must obtain 
the approval from the parliament so that it can have a new status as law.489 The 
Perppu should be revoked when it fails to obtain the approval of the People’s 
Representative Council. Regarding the requirement related to the state of 
emergency, the Constitutional Court has given this through Decision No. 
138/PUU-VII/2009. This decision underlines three elements for a state of emer-
gency as referred to in Article 22 (1) of the 1945 Constitution. First, there is an 
urgency to solve a certain problem immediately through the establishment of 
law. Second, the legislation in question does not yet exist, a situation that causes 
a power vacuum, or a situation in which, although there is a law, this does not 
suffice. Third, the lack of necessary laws cannot be overcome through a regular 
procedure since it will take a long time to arrive at new legislation, while this 
is a situation that would require immediate resolution. 
 In relation to the idea of filling the vacuum of legislation on the TRC by 
issuing a Perppu on TRC, the discussion about the requirements for the issu-
ance of such a Perppu raises the question of whether the current situation in 
Indonesia can be sufficiently described as an exigency situation. In order to 
succeed, the President should be able to convince the People’s Representative 
Council that there is indeed an exigency situation for the issuance of a Perppu 
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on the TRC as required by the Constitutional Court. Only if the People’s Rep-
resentative Council believe that a Perppu is needed would this legislation be 
approved by the Council to become law. If not, the Perppu will be revoked.  
 Regarding this, all of the objective conditions concerning the absence of 
TRC legislation can actually be used to confirm the conformity of the situation 
in Indonesia and the requirements set in the above paragraph. The require-
ment related to the need to have legislation in, for example, the form of law 
which has been argued as being a legal necessity in this chapter. This disserta-
tion furthermore argued that there is an explicit legal obligation to create a 
TRC Law mandated by the People’s Consultative Assembly to the President 
through its Decree on The Consolidation of National Unity and Stability. TRC Law 
is indeed an urgently needed legal instrument since it is a prerequisite for the 
establishment of a TRC. TRC law needs to be immediately promulgated since 
many other cases of past human rights abuse such as the case of Talangsari, 
Tandjung Priok, and the May Riots of 1998 are waiting to be settled and the 
nation is continuing to lose valuable time with both the perpetrators and the 
victims and their families ageing or dying off.  
 Another issue that can be proposed as the basis for the issuance of the 
Perppu to the People’s Representative Council is the decision of the Constitu-
tional Court No. 006/PUU-IV/2006 that annulled the binding legal force of Law 
No. 27 of 2004 on Truth and Reconciliation Commission. As discussed in Sec-
tion 7.4, this decision has made the establishment of a TRC based on Law No. 
27 of 2004 impossible. It is at this point that the requirement concerning the 
absence of legislation as stipulated by the Constitutional Court through Deci-
sion No. 138/PUU-VII/2009 meets its reality in the current situation. As long as 
there is a legal vacuum on TRC legislation, the establishment of a TRC will 
never be possible, which means that the settlement through a TRC as man-
dated by the Decree on The Consolidation of National Unity and Stability cannot 
be carried out by the President. It can be argued further that the creation of a 
Perppu is urgent, bearing in mind that the constitutional procedure to create 
replacement legislation in the form of law would take a very long time: the 
process to create a new TRC Law has been initiated for years, yet no new leg-
islation has been drafted up till the time of the writing of the dissertation. 
 The elaboration of the above paragraph shows that there are convincing 
objective conditions as required by the constitution for the issuance of a Gov-
ernment Regulation In Lieu of Law on Truth and Reconciliation Commission. 
With the objective situation in favour of the issuance of a Perppu on a TRC, it 
can be expected that the Perppu on a TRC, should it be issued by the President, 
will be approved by the People’s Representative Council and will in turn have 
a permanent status as law. Should this be the case, the disclosure of the truth 
and the achievement of reconciliation for the case of the 1965-1966 events can 
commence through the work of the established commission. Nevertheless, it 
should also be kept in mind that the issuance of a Perppu will always depend 
196 Chapter 7 
――― 
on the political will of the President. Regarding this, the President might de-
cide not to issue a Perppu for a certain reason. This is the case in the context of 
the issuance of Perppu on TRC Law, at least until the time of writing of this 
dissertation. From a constitutional law perspective, such a decision would be 
lawful as the issuance of a Perppu is a constitutional right and not a constitu-
tional obligation of the President.  
7.6 CONCLUDING REMARKS 
A Truth and Reconciliation Commission, a forum renowned for its role in the 
settlement of past serious crimes in various countries, is an institution whose 
existence is also recognised in the Indonesian legal system. The existence of 
the Commission as an alternative to a court mechanism has been mandated by 
two high legislations; the Decree of the People’s Consultative Assembly on The 
Consolidation of National Unity and Stability and Law No. 26 of 2000 of the Hu-
man Rights Court. The strong legitimacy of the role and existence of the Com-
mission clearly shows that the settlement of cases of past violations of human 
rights through this alternative mechanism is no longer at the level of discourse, 
yet is a positive legal obligation that has to be realised. From a constitutional 
law point of view, the existence of the TRC is a legal obligation that has to be 
fulfilled by the President, a state body to whom the decree of the People’s Con-
sultative Assembly is addressed. Moreover, the fact that the establishment of 
the Commission has been mandated through legislation in the form of the De-
cree of the People’s Consultative Assembly, a political body that can be viewed 
as representative of all the social and political power in Indonesia, shows that 
the existence of the Commission is a democratic aspiration of the entire Indo-
nesian people.  
 In relation to the third question of the dissertation that is the focus of this 
chapter, all of the facts surrounding the existence of the TRC described above 
lead to the conclusion that the settlement of crimes against humanity related 
to the 1965-1966 events through the mechanism of a TRC is a recommendation 
that has a very strong basis for implementation. Crimes occurring as part of 
the events proved to be gross violations of human rights and they were com-
mitted before the promulgation of the HRC Law, two conditions clearly de-
fined in Article 47 of the Human Rights Court Law as the requirement for the 
use of the TRC. Unless there was an extraordinary legal policy which revokes 
the legal basis of its existence, the Commission’s presence as part of the frame-
work for the achievement of justice in the settlement of cases of past human 
rights abuses, including the 1965-1966 events is something that cannot be con-
tested. With some exceptions such as in the case of enforced disappearances 
where there is a possibility that the crime cannot be categorised as past gross 
violation of human rights, it is reasonable to conclude that the settlement of 
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crimes against humanity in the 1965-1966 events can basically be carried out 
through this mechanism. 
 Despite the great potential for its implementation as described above, this 
chapter also made clear how the decision of the Constitutional Court No. 
006/PUU-IV/2006 is hampering the process to settle the 1965-1966 events 
through TRC. Law No. 27 of 2004 on Truth and Reconciliation Commission. 
Legislation needed for the establishment of the Commission lost its binding 
legal force and the only possible solution is to create a new TRC Law. The cre-
ation of the new law is not merely to fill the legal vacuum but also it is a legal 
obligation arising indirectly from the decision. Since the creation of a new law 
will take a long time, the creation of Government Regulation in Lieu of law on 
the TRC should also be considered by the President. Yet apart from the form 
of legislation that will be chosen to fulfil the legal vacuum, the suggestion of 
the Constitutional Court on the achievement of reconciliation that was part of 
its decision should be taken into consideration in the making of the new legis-
lation. The new TRC Law should not be contradictory to the 1945 Constitution 
or to universally applicable human rights instruments. It should also avoid the 
flaws found in Law No. 27 of 2004. 
 It is important to note that all of the suggestions contained in the decision 
of the Constitutional Court No. 006/PUU-IV/2006, including the suggestion to 
achieve reconciliation through legal policies, should be viewed and regarded 
as, and as no more than, merely suggestions. They do not have any binding 
legal force whatsoever and will not bring any legal consequence if they are not 
followed. On the other hand, it should also be kept in mind that achieving 
reconciliation by taking an option other than establishing a TRC would not 
negate the obligation mandated by the HRC Law and the Decree of the Peo-
ple’s Consultative Assembly on The Consolidation of National Unity and Stability. 
Should another option suggested by the Court such as “...political policies in 
the form of rehabilitation and amnesty...” be chosen, then such steps would be 
understood and viewed as the political choice of the government. Although 
the President might have constitutional rights to carry out these approaches, 
they cannot be perceived as substitutes to the TRC because the establishment 
and existence of the TRC as a forum to settle past human rights abuse, includ-
ing the 1965-1966 events, is an irreplaceable obligation that should be fulfilled.  
 Lastly, it should be understood that a settlement through the mechanism 
of a TRC is expected to be able to reconcile conflicting parties as well as serving 
as a bridge linking the interests of the parties involved. To achieve this aim, 
both the victims and their families should be freed from stigma, labelling, and 
any kind of discriminative status previously implemented by the repressive 
regime including through positive laws. Situations and conditions that burden 
the victims should firstly be removed before a dialogue to disclosure the truth 
and to achieve reconciliation is begun. In the context of the 1965-1966 events, 
discriminative legislation such as the one manifested in the Decree of the Peo-
ple’s Consultative Assembly No. XXV/MPRS/ 1966 should be revoked so that 
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all of the conflicting parties can have an equal position in the process of truth 
establishing and reconciliation. If the victims were still in such an unfavoura-
ble situation then it is not likely that the Commission could perform its im-









This dissertation concludes that gross violations of human rights in the form 
of crimes against humanity is the most appropriate legal status to refer to the 
anti-communist violence which took place in Indonesia from the mid-1960’s 
until the late 1970’s. Crimes against humanity is a term formally used by the 
Indonesian National Human Rights Commission (NHRC); the only institution 
which has the authority to carry out a preliminary investigation on cases of 
gross violations of human rights following Article 18 (1) of Law No. 26 of 2000 
on the Human Rights Court (HRC). The NHRC carried out a preliminary in-
vestigation into the case from 2008 to 2012 and concluded that the characteris-
tics of the crimes committed fit with the elements of crimes against humanity 
as described in Article 9 of the HRC Law. Given that the term is identified and 
used by the Commission for the purpose of criminal investigation, it is reason-
able to argue that “crimes against humanity” is, at least up to the time of writ-
ing this dissertation, the most suitable term to refer to the crimes both in aca-
demic and legal fields.  
 Regarding the cause of the violence, this dissertation found that the crimes 
occurred as a result of political contestation between the army and the Partai 
Komunis Indonesia (PKI). The crimes, which marked the emergence of the New 
Order regime under the leadership of Suharto, involved not only the military 
but also ordinary civilians, although their involvement was instigated by the 
anti-communist campaign propagated by the military. Most of the targeted 
victims of the violence were members and sympathisers of the PKI who were 
attacked as a consequence of the accusation that the Party was behind the bru-
tal assassinations of six army generals in Jakarta on 30 September and 1 Octo-
ber 1965. The report of the NHRC argues that nearly all forms of crimes against 
humanity such as killings, rape, forced disappearance, slavery and torture 
took place in the humanitarian tragedy known as the 1965-1966 events. Given 
the various limitations faced by the NHRC that prevented that all regions of 
the country could be investigated, it is very likely that the actual scale of the 
crimes is significantly larger than the one described in the report. 
 Despite the gigantic number of victims, during the 32 years of Suharto’s 
authoritarian New Order regime no one has ever been brought to justice for 
these crimes. Nevertheless, the absence of prosecution and trial of the perpe-
trators of the events is not hard to understand. The New Order regime was 
built upon the blood of the victims, and it is a matter of simple logic that the 
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regime wanted to prevent the crimes from being revealed. However, the cul-
ture of impunity that has continued long after the fall of Suharto in 1998 is 
inexcusable and contradictory to the purpose of the establishment of the coun-
try. Indonesia is a constitutional democracy that was established with the pro-
tection of the rights and liberties of its people as a key objective. Chapter 5 of 
this dissertation demonstrated that the Indonesian constitution includes a for-
mal guarantee of the protection of human rights and obliges the government 
to undertake the necessary steps so that the rights and freedoms of everyone 
within its jurisdiction can be fully enjoyed. Moreover, Indonesia is a state party 
to the International Covenant on Civil and Political Rights (ICCPR), a multi-
lateral treaty that incurs the obligation of the Indonesian government to pro-
tect and preserve basic human rights such as the rights to life and to human 
dignity. In this context, serious human rights violations that happen in the 
country cannot be seen merely as the domestic affairs of Indonesia, but are also 
a concern of the international community. The Indonesian government should 
show its compliance to the international norms and standards recognised and 
upheld by civilised countries by not letting the case of the 1965-1966 events go 
unresolved. 
 This dissertation shows how authoritarian legacies in post-New Order In-
donesia have caused successor administrations to fail to meet the obligation 
under both national and international law to prosecute the perpetrators of the 
1965-1966 events. Although the New Order government ended two decades 
before the time of writing of this dissertation, the victims continue to shoulder 
the blame which is institutionalised through official history and even through 
positive laws. Moreover, the concealment of the history of the events perpetu-
ates the hatred toward anything associated with the PKI and communism 
among the new generations. The unwillingness of the government to carry out 
its duty to investigate and prosecute is exacerbated by the fact that the Provi-
sional People’s Consultative Decree No. XXV/MPRS/1966 on the Disbanding 
of the PKI and the banning of Communism/Marxism/Leninism labels the Party 
as the betrayers of the nation, and is still retained.  
 The victims and their families are inevitably the most disadvantaged par-
ties who continue to suffer due to the uncertainty of the settlement of the 1965-
1966 events. The negative stigma perpetuated by the Provisional People’s Con-
sultative Decree No. XXV/MPRS/1966 alone has led to many disadvantages for 
the victims as citizens and has even triggered violent acts that degraded their 
dignity as humans. Based on the ongoing validity of this decree, the victims 
and their families continue to experience discrimination in many aspects of 
their lives and are denied their rights to truth and justice while the perpetrators 
responsible for their suffering go unpunished. As depicted in the movie The 
Act of Killing, the perpetrators continue to enjoy a reputation as heroes who 
saved the country from the ‘cruelty of the communists’, while the victims are 
seen as evil and deserving of persecution. This acute problem of injustice is not 
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only a deprivation of justice from the point of view of the victims but also from 
the society as a whole.  
 This dissertation finds that from a legal perspective, the massive and sys-
tematic human rights violations, in the form of crimes against humanity, that 
erupted during the 1965-1966 events, are a phenomenon that could happen 
again in Indonesia. Despite the country’s bitter experience with the crimes, In-
donesia decided not to ratify the Rome Statute, an international treaty that es-
tablished the International Criminal Court (ICC) to try perpetrators of gross 
violations of human rights including crimes against humanity. Consequently, 
it is not possible to bring those responsible for the crimes to the ICC should 
serious human rights offences take place in Indonesia and the country does 
not, cannot, or is genuinely unwilling to do so. However, the fact that Indone-
sia is not a state party to the ICC does not necessarily mean that such crimes 
are not punishable within its jurisdiction. Together with the crime of genocide, 
crimes against humanity are categorised as gross violations of human rights 
and are sanctioned with severe punishment by Law No. 26 of 2000 on the Hu-
man Rights Court.  
 The HRC Law is the key domestic instrument to investigate, prosecute, 
and try the perpetrators of gross violations of human rights in Indonesia. The 
Law provides the authority to carry out a preliminary investigation as well as 
an investigation for the NHRC and the Attorney Government Office respec-
tively. Although the Rome Statute became the main reference in the drafting 
of the HRC Law, this dissertation found that the Law does not define crucial 
elements such as ‘widespread’, ‘systematic’ and ‘intention’ in its provisions. 
The Law also opens the possibility to use Law No. 8 of 1981 on Criminal Pro-
cedure Law, a piece of legislation that was designed to deal with ordinary 
crimes and in many ways does not fit with international standards. What is 
worse, crucial provisions related to command responsibility were formulated 
in a way that makes it very difficult to bring military commanders or those 
who held effective military control to justice. Revision of the HRC Law is nec-
essary so that it can function optimally to sanction the perpetrators of gross 
violations of human rights. The flaws in the HRC Law should be corrected, but 
this will require a strong political will of both the President and the People’s 
Representative Council as the state bodies who according to the 1945 Consti-
tution have the authority to propose and discuss laws. 
 Regarding the settlement of the 1965-1966 events through a court mecha-
nism, this dissertation shows that there is no legal barrier to bring the perpe-
trators of the crimes to justice. Although the 1965-1966 events took place long 
before the promulgation of Law No. 26 of 2000, the prosecution of those re-
sponsible for the crimes is a legal action that is possible. Article 43 (1) of the 
HRC Law has paved the way to retroactively apply the provisions of the HRC 
Law on cases of past abuses like the 1965-1966 events through the establish-
ment of an ad hoc human rights court. This retroactive provision has a very 
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solid foothold in the Indonesian legal system with the Decision of the Consti-
tutional Court No. 065/PUU-II2004/ which affirms the provision’s constitu-
tionality. Pursuant to Article 43 (2) of the HRC Law, a presidential decree is 
required to establish an ad hoc human rights court to try the perpetrators of 
past serious crimes. In this respect, the issuance of the decree will always be 
based on the recommendation of the People’s Representative Council after re-
ceiving a report of the President which, based on the investigation of the At-
torney General Office, states that there has been gross violation of human 
rights that require prosecution. 
 This dissertation explains that a significant step has actually been taken by 
the actions of the NHRC when it carried out a preliminary investigation of the 
events between 2008 and 2012. The report of the Commission, which is dis-
cussed in Chapter 3, strongly indicates that crimes against humanity occurred 
on a great scale in various places in Indonesia from 1965 to 1978. However, this 
dissertation also shows that despite the extraordinary work of this Commis-
sion, the achievement of justice still seems to be far from satisfactory due to 
the unwillingness of the government to settle the case. One of the indications 
of this premise is the rejection of the Attorney General Office (AGO) to follow 
up the recommendations of the NHRC. Instead of investigating the case, there 
is a strong impression that the Office is running a time-buying strategy by con-
tinuously maintaining that the report is incomplete. As stated earlier, the in-
vestigation by the Office is crucial because the People’s Representative Council 
will use it to consider to recommend the President to establish an ad hoc court. 
As an investigation by the Attorney General’s Office of the events has not been 
carried out, an ad hoc human rights court for the 1965-1966 events cannot be 
established. Therefore no one has been prosecuted for their crimes up to the 
time of writing this dissertation, although certain military posts believed to be 
responsible for the crimes are explicitly mentioned in the report of the NHRC.  
 Indeed, settlement through an ad hoc human rights tribunal is not the only 
available option to resolve cases of past serious crimes. Both the Decree of the 
People’s Consultative Assembly No. VI/MPR/2000 on the National Unity and 
Law No. 26 of 2000 on the Human Rights Court mandated the establishment 
of a truth and reconciliation commission (TRC) as an alternative forum to solve 
past gross human rights abuses, especially for cases that occurred during the 
New Order regime. The settlement through a TRC however, requires a TRC 
Law as a legal basis for the establishment of the Commission. While this con-
dition was initially fulfilled with the promulgation of Law No. 27 of 2004 on 
Truth and Reconciliation Commission, this dissertation found that the settle-
ment of the 1965-1966 events through a truth commission is not possible, at 
least not at the time of writing this dissertation, due to the 2007 decision of the 
Constitutional Court which declared Law No. 27 of 2004 to be unconstitutional 
and without binding legal force. However, settlement through a truth commis-
sion remains possible considering that the decision of the Constitutional Court 
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concerns the constitutionality of Law No. 27 of 2004 and not the constitution-
ality of the settlement of past gross violations of human rights through a TRC. 
Therefore, a new law mandating the establishment of a truth and reconcilia-
tion commission should be created so that the settlement of the 1965-1966 
events through a TRC will have a solid legal basis.  
 Apart from the possibility of settling the 1965-1966 events by improving 
the provisions of Law No. 26 of 2000 on the Human Rights Court and creating 
a new law on a truth and reconciliation commission, this dissertation con-
cludes that the Decree of the Provisional People’s Consultative Assembly No. 
XXV/MPRS/1966 will be a legal barrier for the settlement of the events: be it 
through a court mechanism or through a truth commission. The Decree that 
labelled the PKI as traitors of the nation has become a reference for many state 
policies related to the 1965-1966 events. This legal instrument will always put 
the victims and their families in an unequal position, especially when dealing 
with the perpetrators in truth-seeking and reconciliation processes as well as 
at an ad hoc human rights court. Therefore, there is no other solution for this 
problem other than to revoke the Decree so that the negative stigma suffered 
by the victims will not hinder the search for truth both through court and non-
court mechanisms. This will not be an easy task, although theoretically it can 
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